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THE ANGLO-SAXON COURTS OF LAW. 



The long and patient labors of German scholars seem to 
have now established beyond dispute the fundamental his- 
torical principle, that the entire Germanic family, in its 
earliest known stage of development, placed the adminis- 
tration of law, as it placed the political administration, in the 
hands of popular assemblies composed of the free, able- 
bodied members of the commonwealth. This great principle 
is, perhaps, from a political point of view, the most important 
which historical investigation has of late years established. 
It gives to the history of Germanic, and especially of English, 
institutions a roundness and philosophic continuity, which 
add greatly to their interest, and even to their practical 
value. The student of history who now attempts to trace, 
through two thousand years of vicissitudes and dangers, the 
slender thread of political and legal thought, no longer loses 
it from sight in the confusion of feudalism, or the wild law- 
lessness of the Heptarchy, but follows it safely and firmly 
back until it leads him out upon the wide plains of northern 
Germany, and attaches itself at last to the primitive popular 
assembly, parliament, law-court, and army in one ; which 
embraced every free man, rich or poor, and in theory at 
least allowed equal rights to all. Beyond this point it seems 
unnecessary to go. The State and the Law may well have 
originated here. There is no occasion for introducing theo- 
ries in regard to the development of families into tribes, of 
family heads into patriarchal and tribal chiefs, of the tribe 
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into the state, of the tribal chief into the king, of the fa 
council into the state assembl}', or of family custom into public 
law. We ItDOw, as yet, absolutely uothiug of the society 
from which the Indo-European family immediately sprung, 
or from which it voluntarily or involuntarily separated it- 
self. But there la no sufficient reason for supposing that, 
within the Germanic society itself, the family was ever exclu- 
sively powerful. There is strong internal evidence in the 
Germanic laws to indicate that, whatever may have been 
the previous social condition of the nice, its earliest political 
and legal creation was in the form of an association of small 
families, with or without actual or theoretical relationship, but 
without a patriarchal chief ; an association whose able-bodied 
male members, uniting, not as families, but as individuals 
equally entitled to a voice, formed one council, which 
decided all questions of war and peace ; elected all officers, 
civil or military, that circumstances required; provided for 
the security of property ; arbitrated all disputes that were 
regularly brought before them ; and left to the families them- 
selves the exclusive control of all their private affairs, as 
belonging to the domain of family custom. So far as con- 
cerned the purposes for which this association existed, the 
state was already supreme. Within its own sphere, the 
family was uncontrolled. 

This popular assembly was the primitive law-court of the 
Germanic race.' What may have been its composition when 
the Germans were a nomadic race, if, indeed, they ever were 
a really nomadic race, is a subject of little importance. For 
all ordinary purposes of historical reasoning, the present 
division of Europe has existed from indefinite ages. The 
Germans have occupied the centre of Europe, so far as any 
thing is known to the conti'aiy, as long as the Greeks and 
Romans have occupied their peninsulas. The Saxons, from 
whom the English sprung, have been from all historical time 
the inhabitants of the territory wliich their descendants still 
occupy. Their habitations have been fixed ; their d^^ellinga 
have been permanent ; their boundaries have been estab- 

1 Compare, liowerer, 8ahm, Reicht-und Gericlilarerfoamng, pp. 1-8. 
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lished. At the time when Germnn law and society were first 
brought within the view of history, the German popnlar 
assembly consisted, and to all appearance had always con- 
sisted, of the free inhabitants of n fixed geographical district. 
The army, indeed, when aasemliled for war, was a conrt of 
law, because it was the people that were assembled ; and the 
people, wherever assembled, were the state. But at home 
the free men of each geogiaphical district met at a fixed spot 
within that district, at fixed times, and formed the court of 
law. The idea of the State was not merely a pei-sonal but 
a gec^aphical idea, if not in theory, at least in fact. 

Various names were used, and are still in use, to designate 
this political and territorial unit, English writers have usu- 
ally called it the tribe. They have also called it territorially 
a pagut, a canton, a shire, a gau. There are objections to all 
these terms. The territorial meaning of pagui,gau, canton, 
and ahire, is that of a division or section of a country, whereas 
the idea to be expressed is that of an entire country, a ter- 
ritorial unit. The tribe is equally unsatisfactory, as expressing 
the political unit, for the reason that the scientific meaning 
attached to the word tribe by historians is precisely the mean- 
ing which is not meant to be here conveyed. The German 
organization is important only because, and only so far as, it 
is not a tribal but a political organization ; not a tribe, but 
a 8tat€, In this difficulty there aeems to be no resource 
better than that of adopting American usage. The idea to 
be conveyed is entirely expressed, both in its political and 
territorial meaning, by the American use of the word state, 
88 in the terra United States, signifying, as it does, not merely 
definite territorial boundaries, but confederated political or- 
ganizations. Instead, therefore, of the words tribe and gau 
or canton, the word state will he here used to designate the 
primitive pohtical and territorial unit of Germanic society, 
the civitas of Ciesar and Tacitus. 

If any correct inference can be drawn from the facts known 
in regard to the earlier and ruder stages of German society, 
it would seem that the entire race was divided into an almost 
innumerable variety of such petty states, varying greatly in 
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size and customs, but each enjoying its own independence of 
action through its own popular assembly, and each consider- 
ing itself at liberty to join or to abandon a confederation 
with other states, as suited its ideas of its own interests. 
Even when conquered in war, and held in political subjec- 
tion, each state would ordinarily preserve its own powers of 
self-government to a degree that would render a resumption 
of its independence ea.sy, and, in time, almost inevitable. 
Yet it is obvious that if military conquest, under the influ- 
ence of foreign example, ever took the shape of consolidation, 
so that two or more states were united in one, and their 
popular assemblies ceased to exist independently, and became 
merged in one great assembly of the entire nation, such a 
change might easily give birth to a military monarchy, a 
territorial aristocracy, a feudal anarchy, or almost any other 
form of transition. Such seems, indeed, to have been the 
case with the raost powerful of all the German confederations, 
the Franks, when they first appear in history. The small 
states of which the Frankish kingdom was composed had 
not confederated together, hut had been consolidated. Pos- 
sibly it was this policy of centralization which gave them 
supremacy in Europe. But in return it hastened the decay 
of their democratic institutions, which could only be safe in 
states so small that the popular assembly could actually in- 
clude the body of free men in healthy and active co-operation. 
From the moment the small state became merged in a great 
nation, the pei-sonal activity of the mass of free men in 
politics became impossible, if for no other reason than for the 
mere difficulties of distance. Nevertheless, even in this case, 
the functions of a supreme court of law would remain vested 
in the great national assembly, until, with all other public 
rights, they fell ultimately into the haTids of the king. 

It seems most probable that some of these petty states 
were very small ; so small as to need no subdivision for 
administrative purposes. In this case, their popular assembly 
must have provided, by frequent meeting-s, for the ordinary 
business of the law. But, in the rule, the state appears to 
have been large enough to require subdivision into adminis- 
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trative districts. These districts, at least in historical times, 
had no fixed rule of size. They varied greatly in extent of 
territory, and in numbei's of population. Indeed, the mere 
effect of time and accident must soon have brought confusion 
into any arrangement that could have been invented. The 
object seems mertly to have been to group tt^etber in one 
district such hamlets, or village communities, as lay in con* 
venient proximity to each other. 

The name by which thits district was known also varied 
greatly among the different German states. Sometimes it 
was called a gau, or »eir, and was translated into Latin as 
pagus, or pagelltts, or simply as regio ; sometimes huntari, 
hundred, or zeiit. In Latin it is also known as centena, 
vicaria, condlta} In later times, the word hundred has come 
into general use. But, although these and various other 
terras show that there was no uniformity in the names of 
Germanic institutions, they prove even more decisively that 
the thing itself existed almost, if not quite, univei-sally ; and 
that the distinct, whatever it may have been called, was the 
foundation of the German administrative system. For the 
present, it will be convenient to adopt none of these names, 
and to use merely the word dixtrict to indicate tlie ordinary 
subdivision of the state, subsequently known as the hmidred. 

The oi^anization of the district was modelled on that of 
the stiite. Its essential characteristic was the regular assem- 
bly of all free men resident within the district. This 
assembly was the ordinary court of law, and provided for all 
the immediate legal wants of the public. It met frequently, 
perhaps once a month, in most cases, while the state assembly 
met twice a year. The district court, however, appears to 
have had no independent political functions. It was simply 
a court of justice, and an instrument for administrative 
purposes. 

The name of the popular assembly varied nearly as much 
as the names of the territorial divisions. Three of these 

1 Soljm. Roichs-und GerlchtaverfntsuiiK. I- 1^1 S- Tliudictium, Giku-uiid 
Harkverfussuiig. craica Buch. Maurer, Einleitung, pp. 5fl-01; Waltz, Verfms- 
lucgigeicliiuhte, 1. ISO ff. ; 11. 317 fE. 
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nameB, however, are alone of importance here. The Franks 
used the word maM, translated mallum in Latin ; while else- 
where the word thing was commonly employed. The Eng- 
lish gradually adopted the word gemot. 

The general court, or assembly of the state, and the local 
asseoibly of the district, were, therefore, the law coui'ts of 
higher and lower jurisdiction thi'oughout the north of Eu- 
rope. No doubt, the pressure of circumstances did, in many 
cases, produce variations from this arrangement ; but, amid all 
changes and convulsions, the state assembly still remained 
the one supreme court; the district assembly still remained 
the one district court, of what may be called the common or 
customary law. This is the typical form of judicial consti- 
tution among the Germans. Its variations make the judicial 
history of modern Europe. 

The Germans who emigrated from the Danish peninsula 
and settled upon the so nth -eastern coast of England 
during the latter half of the fifth century belonged to the 
purest Germanic stock. Among all German races, none 
have clung with sturdier independence or more tenacious 
conservatism to their ancient customs and liberties, than the 
great Saxou confederation, which stamped its character so 
often and so deeply upon the history of northern Europe. 
Of all productions of the German mind within the domain of 
law, the Sachsenspiegel was the purest and the greatest. So 
far as the conquerors of Britain were Sasons, they could have 
had no notion of law that was not German ; while, so far as 
they were influenced by their Scandinavian neighbors, they 
brought with them, if possible, a more archaic type of Gei-- 
manic custom than the Saxon type itself. 

Nevertheless, it so happens that almost absolutely nothing 
is known with certainty in regard to the history of England 
between the conquest and the introduction of Christianity, a 
period of more than a century. In the absence of all exact 
information, there has been a wide divergence of opinion 
among historians. One school has seen in the Roman insti- 
tutions of the conquered Britons the influence which reacted 
upon the conquerors, and gave character to Anglo-Saxon 
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law. The other has maintained that the conquerors swept 
away in one mass every thing which was British or Roman, 
and introduced pure German law in its place. This dispute 
is only interesting here, so far as it may involve the question 
of identity between the Anglo-Saxon law court of the later 
period, and the GermBu law court already described. The 
mere absence of information between the years 450 and 600 
would in itself create no special difficulty, in establishing this 
identity, if the sources after 600 gave any precise pictui'e 
of Anglo-Saxon society. But this is not the case. And 
the question is further complicated by the fact that the 
Anglo-Saxon district, known as the hundred, appeai-s to be 
a creation of the ninth century at the earliest. But if 
the district did not exist from the first, the district court 
could hardly have existed, and the historical connection 
with German institutions is lost. It is hardly enough to 
assert, with Dr. K. Maurer,^ that such a connection must, 
on general principles, have existed. It is far too little to 
assume, with Professor Stubbs,^ that the early arrange- 
ment of the Anglo-Saxons may have been a personal divi- 
sion into hundreds of warriors, and was, probably, not a 
territorial division into equal districts. The essence of the 
German district system, at least so far as it is known to 
history, is that it was territorial, as well as personal. It was 
territorial in the time of the Lex Salica, in the time of 
Tacitus, in the time of CiEsar.' The essence of the village 
community and the customary law is in this territorial district 
83*3tem. The historian cannot possibly concede that the tie 
which united German settlers under the law was a merely 
personal one, without cutting loose from all the known facts 
of German society. If the Anglo-Saxon system was not 
from its origin identical with the German system, it was 
something else, and owes its character to unknown influ- 
ences, whether Roman, British, or merely circumstantial. 

At the outset, therefore, it is necessary to prove, if possible, 
that the Anglo-Saxons brought with them &om Qennany 
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and established in England, not merely German law, but 
German courts of law, and the German territorial district 
which waa the theatre of activity of the German distrirt 
court. In the utter absence of information regarding the 
pagan period of Anglo-Saxon England, it will hardly be 
required to produce contemporary tefltimony to ita organiza- 
tion. The requisites for demonstration will be satisfied by 
proving, if such proof is possible, that all the evidence which 
exists is conclusive in favor of the identity, in the seventh 
and eighth centuries, between Anglo-Saxon law courts and 
judicial districts and those of Germany. 

The first and easiest part of the argument is to show the 
identity of the law court. No sooner did Kent accept Chris- 
tianity from St. Augustine, than the process of committing 
the customary law to writing appears to have begun. The 
first collection of customary law, known as the Laws of 
.^thelberht. and dating, perhaps, from about the year 600, 
contains ninety short paragraphs, most of which merely state 
the amount of the money atonement which the courts were 
to allow in the enumerated cases of simple personal injury. 
These differ in no way from the similar enumerations which 
are to be found in other contemporary German codes. So 
far as these laws go, they indicate the existence of a legal 
system identical with that of the continent, but they nowhere 
allude directly to the method of judicial administration. The 
next collection is also Kentish, and appears to have been 
made towards the year 675, during the reigns of two kings, 
Hlothar and Eadric, who are supposed to have reigned 
either together, or successively, over Kent or portions of it, 
between 673 and 680, The eighth paragraph of this collec- 
tion runs as follows : — 

" If any man make plaint against another and meet him 
at [cite him to ; Price] the methel, or the thing, let the 
defendant always give surety to the other and do him such 
right as the Kentish judges prescribe to him." * 

I Gif man o^eme aiice tihte and he ISane manoiD mote an medle aSHe an 
Singe aymble te man flam oBrum byrigeaa setelle and *«in ribt awjrca 6e U) 
bioia CantiTara deman gescrifen. 
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This passage merely descnbes tlie ordinary procedure of 
German law. It is, however, pecuHarly interesting here, 
because it gives the name by which tlie popular assembly was 
known. Grimm ' gives a list of the terms used to designate 
the German court of law. The Anglo-Saxon 7ntt!iel, the 
Frankish mahal, and the JJorwegian thing, are all synonymes. 
The only question that can arise in regard to the Kentish law 
above quoted is caused by the use of two words, neither of 
them commonly found in the later legal literature of the 
south of England, but both found among other and distant 
races. One b left in doubt whether to suppose that one 
court is meant, and that there was no settled usage in Kent, 
as between the two well-known woitls which described it ; or 
that two courta were meant, tn which case one would be the 
district, the other the state assembly. In either ease, how- 
ever, the fact of the existence of the law court, its identity, 
even in name, with the German law court, as well as its 
identity in procedure, is as firmly established for the kingdom 
of Kent by this passage, as it is by any contemporary record 
for any continental state. So far as the procedure is con- 
cerned, the same fact is supported by other passives in the 
same laws, which relate to a class of legal business peculiar 
to the district court. These, however, will find their proper 
place hereafter, in dealing with the subject of procedure." 

The next Kentish laws are those of Wihtraed, which date 
from the close of the same century. There is a preamble to 
these which declares that they were adopted by an assembly 
of great men, including the king, the archbishop, the bishop 
of Rochester, and the rest of the priesthood, acting in unison 
with the people. The fifth paragraph of these laws appears 
to give the name of gemot to this assembly. So far as the 
legal character of the laws is concerned, thej- throw little 
new light on the nature of the judicial tribunal, except that 
certain paragraphs point to the conclusion that the king's 
sheriff was ali'eady the presiding oflScer in the district court. 

There would seem, therefore, to be no room for doubting 

that Kent, at least, bad brought from the continent the 

> RechUallerlhUnier, pp. 74G-749. ' See pp. 189 H. 
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judicial system of the Germans in all its parts, and had even 
followed with exactitude the judicial development of the 
Merovingian kingdom. The evidence in regai-d to Wessex 
is not so complete, since the earliest collection of Wessex 
laws is little older than the latest of the Kentish series. The 
laws of Ine of Wessex fall, perhaps, not far from the year 
690. They include no fewer than seventy-sis paragraphs, 
rich in details of social life, and illustrations of legal principles, 
but, as usual, offering no special description of tlie courts of 
law. The eighth pai-agraph, however, seems to confirm the 
inference drawn from Wihtrred, § 22, that the king's sheriff 
was already the presiding officer in the district court : " If 
any man biing suit befoi-e a shireman, or other judge . . . 
and the defendant will give him no surety," &c. The case 
is unmistakably in the district court, and the king's reeve 
is, probably, the presiding officer. Dr. Schmid also cites as 
proof of the same point, the subsequent paragraph, § 73: 
"... Let them make composition for the offence as they 
may be able to agree with the king and his reeve." But it 
is possible that the sheriff may be acting in this case, merely 
as the exactor, or collector of the king's fines. 

The next collection of Wessex law is that of Alfred the 
Great, and was published towards the end of the ninth cen- 
tury. Here, again, is the clearest evidence of the existence, 
in all its most characteristic features, of the German district 
court, presided over by the king's reeve, and administering 
law in the minutest details. In § 34 is an example of busi- 
ness peculiarly characteristic of the district court: "Mer- 
chants are required to produce the men who accompany 
them, before the king's reeve in the folk-gemot , . . and if 
they need to have more men with them on their journey, they 
may do so. if necessary, by notifying the king's reeve with 
the witness of the gemot." Another instance of legal proce- 
dure in the xame court is contained in § 22: "If anyone 
bring a charge [of theft] against another, in the folk-gemot 
before the king's reeve," Ac. The distinction between 
the two courts is clearly observed in Alfred's law. When 
the district court is meant, it is mentioned as the folk* 
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gemot of the sheriff, as above, wliile the old assembly of tha 
Btate has now become the gemot of the eaklormaa; as in 
§ 38 : " If any one break the peace in the gemot before the 
king's ealdorman," &c. The same distinction ia preserved in 
the weU-known passage in Asser's Life of AlEced, where it is 
said that the eorls and ceorls (nobi)es et ignohiles) in the 
courts of the ealdormen and sheriffs (in concionibiis comitum 
et pr^positorum) would never allow that what had been 
determined by the ealdomien and sheriffs was true, 

Finally, to carry the evidence down to the period beyond 
which tlie subject no longer admits of dispute, the laws ol 
Alfred's son and successor, Edward, direct (§ 8) that "every 
reeve shall hold gemot every four weeks," The state assem- 
bly, or what was now the ealdorraan's court, was in the 
habit of meeting only twice a year. 

The evidence seems, therefore, as conclusive in regard to 
the identity of the judicial tribunal, as the nature of the case 
admits. The procedure, the nature of the business performed, 
the very names of the courts, are mere repetitions of what is 
found in the barbarian codes of the continent. And as in all 
continental societies the great mass of ordinary business was 
necessarily done in the district court, so in England the 
same district court is seen, from the earliest recorded times, 
performing identically the same duties. 

It is little likely, however, th.-tt this point will be disputed. 
The difficulty appears to be, that the existence of the court 
does not necessarily imply the existence of the territorial dis- 
trict, known as the hundred; that there ia no evidence of 
the existence of such a territorial district before the ninth 
century ; and that, if the district really existed, such silence 
in regard to it would have been impossible, 

On the other hand, an opinion is advocated by Mr. Kemble 
and Mr. Freeman which carries precisely the opposite view 
to an extreme. " We must remember," says Mr. Freeman,' 
" that the kingdom, like all our ancient divisions, from the 
shire, perhaps from the hundred, was formed by the aggrega- 
tion of smaller divisions. The unit is the mark, roughly repre- 
' Hill. Kornian Con. I. 98. 
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sented by the motlern pariah or manor. The shire must not be 
looked on as a division of the kingdom, or the nmvk as a 
division of the shire. The shire is, in truth, formed by an 
aggregation of marks, and the kingdom is formed by an aggre- 
gation of shires. . . . The first followers of Cerdic. no doubt, 
settled themselves in marks forming aelf-governed com- 
munities." 

To both these views it is necessary, if the theory of iden- 
tity with German institutions be followed, to oppose the moat 
decided negative. Politically and Judicially, there was but 
one unit in primitive German society, and that was the state 
itself. There was but one political or judicial subdivision of 
the state, and that was the district, known commonly as the 
hundred. The kingdom (state) was not formed by an aggre- 
gation of marks, or of districts of any kind, but was fi'om the 
first a constitutionally complete whole. As it conquered 
new land, it created new districts ; but, even if it were so 
small as to require but one popular assembly, and to require 
no judicial districts, it was still a state, not a hundred nor & 
mark. As a state it had fixed boundanes, and its sub- 
divisions had fixed boundaries. It was territorially and polit- 
ically complete. 

The gi-eat obstacle to all historians in dealing with this 
subject has been the absence of proof that the district subse- 
quently known as the hundred existed at all before the ninth 
or tenth centuries. There is no higher authority on the 
subject of Anglo-Saxon law than Dr. Reinhold Schmid ; and 
Dr. Schmid in connection with this point says : ^ " Many 
things argue against the assumption that the hundred became 
a territorial division immediately on the first occupation of 
the land ; first of all, the fact that iu all the older sources, 
especially in Beda, although he often reckons different parts 
of England according to their superficial contents, the hun- 
dred is never the ground-work of the calculation, but always 
the hide. Also the fact that in the Chronicle, shires are 
mentioned, but not hundreds ; and that, so far as I am aware, 
not one of the numerous charters of the earlier centuries 
' GeseUe der Angclaacbaeor p. 614. Gloss, s. t. hundrtd. 
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contains tlie smallest hint of their existence." These are, 
indeed, most serious objections ; and none of the historians 
have succeeded in removing them. Yet, until they are re- 
moved, there must always be grave doubts in regard to the 
hbtorical continuity between German and Anglo-Saxon in- 
stitutions. 

That the court of the district subsequently known as the 
hundred existed in England from the earliest Saxon times 
has already been proved by evidence precisely the same as 
that which proves its existence in the Lex Salica or in 
Saxony itself. This, however, ia not enough. In order to 
leave no doubt upon the subject, it ia necessaiy to prove the 
existence of the territorial district as well as of the court. 
The objections riiised by Dr. Schmid can only be met by 
showing that, whatever may be the case with the mere name 
of the disti-ict, the district itself existed in England from the 
earliest recorded times. 

Dr. Schmid's first statement is, that, in all the older 
Bouvees, especially in Beda, the hide is always, the hundred 
never, mentioned as the measure of land. This statement ia 
fio broad as to weaken its force. Not only in the earlier but 
in the later sources, down to Norman times, the statement is 
equally true. The hide was always the ordinary measure of 
territory. But it would be quite untrue to suppose that no 
other division of land except the hide is to be found in Beda 
and the early sources. On the contrary, Beda's History 
Bwarms with references to places and districts which may 
have been hamlets or may have been hundreds, but which 
were certainly divisions of territory between the hide and 
the kingdom. For example: Beda speaks of a "provineia 
in Undalum," a province of Oundle ; of a "regio in Fep- 
pingum," a district of Pepping ; of a " regio in Cuuen- 
ingmn," a district of Cunning[hara?] ; and of a "regio 
familiarum circiter sexcentarum in provineia Orientalium 
Anglorum," which he calls Elge, — that is to say, a district 
of six hundred hides, called Ely, in the province of East 
Angha. In the ancient list of districts according to htdage, 
given under the word Hida in Spelman's Glossary, and re- 
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printfid liy Kemble (I. 81, 82), there are five which contaiD 
only thi'ee hundreil hides, and eleveu which contain only six 
hundred. The Vita S. Cuthberti speaks of a " regio Henitis " 
nnd a " regio AHse," on the road from Hexham to the " civi- 
taa Vel." The Vita S. VVilfridi speaks of a "regio jiixta 
Rippel," a " regio in Gaedyne," a " regio Dnnitinga," a " re- 
gio Caetlevum," a "regio Hagustaldese." Nennius contains 
a long list of regionet, which, it is believed, have, in a num- 
ber of cases, not yet been identified. Under these circiim- 
staiicea, it is obviously quite out of the qneation to rely on 
Beda and the early sources in order to disprove the existence, 
in the seventh and eighth centuiiea, of the district, which 
subsequently appears as the hundred, 

The argument drawn from the silence of the Chronicle is 
still more easily met. If Dr. Schmid had said that the 
Chronicle never mentioned the hundred before the reign of 
Alfred, but frequently used the term afterwards, the infer- 
ence would have been inevitable. But neither before nor 
after Alfred's reign does the Chronicle mention the hundred. 
Even when describing the Domesday census of William the 
Conqueror, it speaks only of hides and shires. The word 
itself occure, so far as I am aware, only once in the Chroni- 
cle, and then it is in a forged and interpolated charter of 
Peterborough, bearing date in 972. Unless, therefore, it is 
argued that the hundred never existed at all, the silence of 
the Chronicle leaves its existence before 900 as probable as 
its existence afterwards. 

Dr, Schmid finally asserts that, so far as he knows, not one 
of the numerous charters of the earlier centuries contains the 
remotest hint of the hundred. This is a sweeping statement, 
and can only be met by a thorough inquiry into the contents 
of the Codex Diplomaticus. in the eighth and ninth centuries. 
Genuine charters of the seventh century are I'are. 

It must, however, be confessed at the outset, that the 
Anglo-Saxons had very little conception of accuracy in state- 
ment. Their legal documents are, almost without exception, 
atrociously drawn up. To this day, antiquarians are specu- 
lating as to the situation of Clovesho, a place more frequently 
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mentioned than almost any other in Anglo-Saxon literature. 
The list of places mentioned in the charters, but which Mr. 
Kemble whs unable to identify, is appalling. Even in the 
later charters, no place is ever mentioned as lying in such a 
parish, in such a hundred, in such a county ; while it is only 
as the Norraan period is approached that the hundred ia men- 
tioned with any frequency at all. 

The Formulas of the Frankish kingdom, which were used 
on the Continent for all ordinary legal documents, caught 
aomething of the accuracy of Roman law. They describe 
land as situated " in loco nuncupante illo, in pago illo, in 
centena ilia." The usual form of the Anglo-Saxon charter 
■was to name a place, probably the parish, and no more ; as, 
for instance, " XL. hyde aet Alreaford." If the charter waa 
written in Latin, the words used were commonly, "in loco 
qui dicitur Alreaford," or, in more ornate phrase, "in illo 
loco ubi rnrieolae appellativo usu ludibundisque vocabulia 
nomen indiderunt aet Alreaford." The chancery formula in 
Oda and Dunstan's time, about the middle of the tenth cen- 
tury, was, " in illo loco ubi solicolae illius regionis nomen 
impoauerunt aet Alresford." Here regio may mean merely 
neighborhood, although in Charter CCCCXXVII. (ii., 297) 
regio and pagiit seem to be used as synonymes: "XVIII. 
manaas dedi in illo loco ubi jamdudum solicolae illiua regionis 
nomen imposuerunt aet Waeligforda, pro corarantatione alte- 
riua terrae quae sita eat in Cornubio ubi ruricolae illiua pagi 
barbarico nomine appellant Pendyfig." But, whether the 
two words are here used aa aynonymea or in contradistinc- 
tion, there can be no doubt that both of them, aa well as 
the word provinoia, are common Latin translations of the 
Anglo-Saxon word shire. Asser translates thire as pnga; 
Ethelwerd, as provincia : "Dominabatur rex Offa in XXIIL 
provinciia quaa Angli Shyraa appellant" (Vita Oflfae, Wil- 
kins. Sac. Con. I. 156) ; " Regionea vel pagos " (Cod. Dip. 
III. 42) ; "Regio Suthaeaxna" (Asser); "In regione Suth- 
regie " (Cod. Dip. CCXL., I. 318, MXLIV., V. 91) ; " Regio 
Cantia" (Cod. Dip. MXIX., V. 58); "Regio Oxanaford " 
(Cod. Dip. DCXCVII., IIL 299). Beda also speaks of Sur- 
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rey as a regio. These citations might be indefinitely raulti- 
plied; but they are quite sufficient to show the loose legal 
and geographical phraseology of the Anglo-Saxons, and to 
explain the confusion that exists in regard to theii' teiritorial 
divisions. It is, however, evident, from these instances, that 
provtn<na, pagua, and regio are all used as equivalents for 
gJiire ; nor do they ever seem to be used for any smaller ter- 
ritorial disti'ict, such as vill or hamlet. 

An examiuation of the early charters brings to light a 
number of cases in which the word mgw occurs. The first 
that raises a doubt is the " regio Stoppingas," with its " locus 
Widutun," in a charter of ^thelbald of Mercia, 723-737 
(I. 100). This may pass, however, for what has been here- 
tofore called a State, if antiquarians so decide. In 847, the 
"senators" of vEthelwulf of Wessex grant to their king 
twenty hides of land in the "regio Homme" (II. 28), This 
also may pass as a doubtful case, although it must raise curi- 
osity. Anotlier charter of -lEthelbald of Mercia, without 
date, but of course belonging to the first half of the eighth 
century (I. 122), grants seven hides "in provincia Middel- 
sexorum, in regione quae dicitur Geddinges." There ia still 
a manor or hamlet of Yeading in Middlesex ; but Mr. Kem- 
ble, rightly enough, has not thought it possible that a place 
designated as regio, and ending in ingoi, could have been a 
hamlet, and has therefore classed it with Stoppingas as a 
mark, whatever a mark may have been. There seems to he 
nothing unreasonable in supposing that Yeddings, or Yead- 
ing, was once a Middlesex hundred. If, however, these 
three cases are thrown aside as unconvincing, there remain 
others, which can hardly be dealt with in the same manner. 

1. Cenwulf, 812 (Cod. Dip. CXCIX., I. 249), grants half a 
ioclet "in partibus australi in regione on Liminum, et in 
loco ubi ab indigenis ab occidente Kasingburnan appella- 
tur." This would seem to be the manor of Caseborne, near 
Hythe. The Limen was. in that day, a port of great conse- 
quence. The Lord Warden of the Cinque Porta was for- 
merly called the Limenarch ; and the "regio on Liminum" 
possibly means the ancient Liberty of the Cinque Ports, with 
it« own jurisdiction. 
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2. Offa, 774 fCoJ. Dip. CXXII., I. 149), grants three 
hides "in occiilentali parte regiouis quae dicitiir Metaware 
ubi nominatur ad Lideu/' Here Is another Kentish Liberty, 
enjoying its own jurifidictiou time out of mind, — that of 
Romoey Marsh. 

3. Ecgberht of Kent, 778 (Cod. Dip. CXXXII., I. 160), 
and 779 (CXXXV.. I. 163), grants half a hide " ubi nomi- 
natur Bromgeheg " and "in regione vocabulo Bromgeheg." 
The estate known as the manor of Brorahei was, with certain 
other lands, an appendage, in later times, to tlie parish of 
Frindsbury, in Shamel Hundred, in Kent. Apparently in 
the eighth century, it gave Its name to the hundred. 

4. Cenwulf, 814 (Cod. Dip. CCI., I. 253), grants one hide 
of land " in provincia Cantiae, in loco et in regione quae dicitur 
Weatanwidde, ubi nominatur Cynincges cwa lood." In these 
early times, the influence of the Frankish chancery seems to 
show itself iu this unusual accuracy of statement. Westan- 
widde is obviously Westwood, a manor in the parish of Pres- 
ton, and hundred of Fevresham, in Kent. Hasted, iu his 
admirable county history, speaks of it as an eminent manor ; 
its conrt-baron enjoj-ing a jurisdiction curiously coterminous 
with that of the hundred, to which it seems once to have 
given its name. 

5. .^thelberht, 762 (Cod. Dip.CVHI., I. 132), exchanges 
half of a mill situated in a " pnssessio quaedam terras in re- 
gione quae vocatur Cert." The hundred of Cert, in the 
county of Kent, is repeatedly mentioned in Domesday. 

6. Eadberht, 788 (Cod. Dip. LXXXV., 1. 102), grants land 
"in regione quae vocatur Hohg, in loco qui dicitur Andsco- 
hesham." The regio Hohg is still the Hundred of Hoo. The 
Textus RoSensis further supplies even the identification of 
Andseoheeham. Among the manors reclaimed by Lan&ano 
from Odo of Baieux, in the famous suit on I'enenden Heath,' 
was one called Stoke, the ancient name of which was Andseo- 
hesham. One of the parishea of Hoo Hundred is still this 
same Stoke, or Andscohesham ; aud Penenden Heath itself 
must be within sight of it. 

' See Appendl*, No. 31. 
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7. OfFa, 788 (Cod. Dip. CLIII., I. 184), grants one hide 
" in provincia Cautiae, in regione Eastrgena, ubi nominatiit 
Duningcland." Archbishop Wulfred, in 811 (Cod. Dip. 
CXCV., I. 238), grants three hidea "in regione Easterege 
quae imbi ab incolis Folkwining lond vocatur, atqiie iterum 
in eadem regione Eosterge ruriculum unins aratri." The 
rcffio Eosterge is still the Hundred of Eastry. Possibly Dun- 
inglaiid might also be identified. And, to augment still 
further this mass of cumulative evidence, there remains a 
charter of Cuthred of Kent, dating before 805 (Cod. Dip. 
CXCI., I. 233), which grants to "JEthehiotho praefecto 
meo " three hides at Hegythethorne. This charter, curiously 
enough, is indorsed by " jEiSeluoS se gerefa to Eaatorege." 
Hegj'thethorne is to-day the parish of Eythorne, in Eastry 
Hundred. 

Demonstration can go no further. There is ample mate- 
rial for argument in the same sense still in reserve, in the 
Codex Diplomaticua ; but it would merely encumber these 
pages with unnecessary matter. Not only have we here the 
actual hundreds themselves, unchanged in name or boundary 
by more than a thousand years of vicissitude, but the very 
hamlets and parishes into which they were then, as now, di- 
vided. Not only in the ninth and eighth, but also, at least 
by natural inference, in the seventh century, the actual hun- 
dred, as it still exists, is here seen in full activity, with its 
parishes, its reeve, and its court of law; for, if the distiict 
was under a royal reeve, and, as seen in the laws, the court 
of the district was synoDymous with the court of the king's 
reeve, the inference is inevitable that the character essential 
to all was that of jurisdiction. 

Nevertheless, it must be conceded that, even here, Dr. 
Schniid is, at least technically, correct. The district de- 
scribed in these charters is not a hundred. Had it been so, 
it would have been called so, as it was on the Continent, by 
some name that expressed the relation, — centcna, vicarta, or 
condita. Eastry, Hoo, and Cert were not hundreds in the 
seventh and eighth centuries: they were regiones, — shires. 
^thelnotb was by no means a mere hundred-reeve: he was 
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sliire-reeve. So, in a charter of Uhtred, "regulua Iluiecio- 
rum." ill 767 (Cod. Dip. CXVII., I. 144), the grant is made 
to " jEtbetiDundo videlicet filio Ingeldl qui fuit dux et prae- 
/<:f(u« ^thilbaldi regis." In charters CXXI., CXXXVII., 
and CXLV. (774—781), two Bi'onlaiie sign each document, 
— one always as princeps ; the other, a.s praefeatua twice, and 
once aa dux. So. in CXXVII. (757-775), Eadbald signs as 
"praefectns et princeps Offae regis." The office was one of 
the highest dignity during the Heptarchy ; and in Kent, at 
least, it might be supposed equivalent to that of ealdorman 
in the larger kingdoms. 

This conclusion in regard to the name of the district in the 
early centuries does not stand alone. Professor Stubhs says : 
"In Cornwall, in the twelfth century, the subdivisions were 
not called hundreds, but shires, one of which, Triconscire, 
now the hundred of Trigg, is mentioned in Alfred's will. 
... Of the Yorkshire subdivisions, two, Borglieshire and 
Craveshire, — the latter of which is never called a wapen- 
take, — retain the name of shire ; and it is given in later doc- 
uments to Richmondshire, Riponshire, Hallamshire, Island- 
shire, Norhanishire, and probably other similar districts. . . . 
It may seem not impossible that the original name of the 
subdivision immediately above the township was scir or 
shire, — a term of various appUcation." ' 

The facts above cited authorize the assumption, as a gen- 
eral law, of the principle that the State of the seventh oentwry 
heaame the Shire of the tenth, while the Shire of the seventh 
Cfntury heaame the Sundred of the tenth. 

This degradation of the eaily shire in dignity and impor- 
tance probably accounts for another fact, which otherwise 
seems inexplicable. As has been above shown, all the allu- 
sions to these districts which are to be found in the charters 
date from the period of the Heptarchy. From the moment 
that the consolidation of England begins, — that is, from the 
reign of Ecgbert, — these allusions cease. It was natural 
that the shire should be mentioned in deHning the situation 
of an estate. It was equally natural that, after the shire had 
1 Const. Hist., L 100. 
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Ijeen degraded to the lower position of a hundred, it should 
be overlooked. The use of the word " shire," in its modern 
and larger signification, appears to have been introduced either 
during, or not long after, the reigu of Eegbert. 

The origin of the modem shire in what has here been 
called the primitive State, will hardly be disputed. The 
Sumorsets, the Wilsets, the Thorusets, the South Saxona, the 
East Saxons, the Middle Saxons, the Not'th Folk, the South 
Folk, have left traces enough on the early annals of England 
to show how the county system originated. The only diffi- 
culties in the history of this development are two: one of 
these is the origin of the hundred, which has just been ex- 
plained; the other is the continued existence of the shire 
court in England while it was completely obsolete in the 
Frankish empire. 

That the hundred should have been found indispensable 
ia natural enough. The hundred and its court were, of all 
GeiTuanic institutions, the most long-lived and useful, from 
Iceland to the Adriatic. " The hundred, and the principle 
that the hundred community is a judicial body, outlived the 
storms of the folk wanderings, the political creations of 
Clovis, the reforms of Charlemagne, the dissolution of the 
Frankish empire, the dissolution of the county system, the 
dissolution of public authority by feudalism, the complete 
beginning of a wholly new development in the isolated terri- 
tories. The hundred constitution gave way at last only to 
a more powerful enemy, — the awakening legal science of 
the sixteenth century." ' The district court was no less 
necessary to consolidated England than it had been to con- 
solidated Germany, or to the petty primitive state. It is, 
therefore, not merely probable — it is almost certain — that 
the story which attributes to Alfred the origiJi of the hun- 
dred must be, iu one sense, true. He did not create the dis- 
trict, or its court (both of these were, to all intents and 
purposes, as ancient then as they are now ; they are among 
the first, if not the first, political creations of man) ; but he, 
or some member of his family, in reorganizing the enlarged 
1 Solim. Alid. R.-u. 0. Verf. L Wl. 
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kingdom, must have iDtrodiiced, in imitation of Fmnkish 
usage, the name of hundred. 

That they did not. at the same time, introduce the hun- 
dred constitution of Chnrluraagne. cannot but create surpriae. 
There seems to have been uo reason whj' the ancient state 
should have been allowed to preserve its state assembly 
when the national assembly had made it superfluous. This 
is, indeed, the distinctive peculiarity of England as compared 
with Germany; and it is a dbtinction rich in phOoaophic in- 
terest. The development of Germany was in the path of 
political consolidation ; that of England was in the path of 
political confederation. England has always moved slowly, 
and has been reluctant to abandon established institutions. 
The ancient states, though degraded to the rank of shires, 
preserved their autonomy to the utmost practicable extent. 
They retained their state assembly ; and it was, in fact, their 
supreme court of law : the king himself sat in it. as in the 
national assembly. It dealt with folkland, the highest aet of 
sovereignty. In the king's absence, the ealdorman presided 
in it, — an officer whose dignity conforms to the dignity of 
the assembly. "True, the ealdorman, like the sheriff, re- 
ceives his offiee from the king's hand. But the office of the 
Anglo-Saxon ealdorman is not one of service, but one of 
command. The ducal power among the Auglo-Saxona was 
not a creature of the kingdom, but was older than the king- 
dom. What the kingdom had won, it had won from the 
ealdorman. Even in historical times, there is yet living rec- 
ollection of the kingless period. We see the Anglo-Saxon 
ealdormen return to an interregnum from the kingdom they 
had already introduced, and restore the old independence of 
the ealdormen during a series of years, with a vacant throne. 
The maintenance of the ealdorman 'a power under the royal 
government is a sign that the crown is not yet in full posses- 
sion of the public authority. The ealdorman is a vice-king, 
with an indi'pendent power as opposed to the king. Not the 
king's pleasure, but a principle of the public constitution, 
determines the completeness of the ealdorman's authority. 
Not the king's pleasure, but only a lawful judgment, can 
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strip the ealdorman of Iiis office. The ealdorman excludes 
the king from the iraraediate government of the shire. The 
shire government is not royal, but ducal. Tlie king, in truth, 
in appointing the ealdorman, appoints, not a servant of his 
will, but a 'prince' aud 'lord' of the shire. . . . The An'^lo- 
Saxon shire constitution, in spite of the establishment of the 
empire, is an expression of still undeveloped royalty." ' 

Under the new constitution of Alfred, therefore, the old 
district court was retained intact, with a mere change of 
name. The old state assembly was retained intact, with 
only a steady decline in its political powers. And a national 
assembly, commonly known as the Witan, arose to the high- 
est authority in the United Kingdom. Tlie Wltan was iu 
theory an assembly of the whole people, although in practice 
it was a highly aristocratic body. The function of acting as 
a judicial tribunal seems to have been inherent in the German 
conception of a popular assembly. The Witan, therefore, 
exercised judicial powers, becoming thus the highest court of 
law in the kingdom. But all these courts — the hundred, 
the shire, and the Witan — were mere adaptations of the 
primitive organic type of the popular assembly. Nor did 
the Anglo-Saxons ever entirely lose sight of this, their origi- 
nal democratic starting-point. 

It is unnecessary to enter.here upon the discussion of other 
varieties, real or imagined, of the same institution. The law- 
courts of the Anglo-Saxon cities — the burg gemot, the hust- 
ings, &c. — were but the shire and hundred courts in a 
slightly different form. Their origin was the same, and their 
procedure the same. The mark-gemot was either the hun- 
dred court under a different name, or a mere corporation 
meeting, whose acts were of a private nature. The various 
guilds were also without authority as courts of the common 
law. Nor is it to be supposed that there was any court of 
the township. Not only would such an institution be quite 
at variance with all that we know of German law, but there 

1 Sohm. Altd. B.-u. G. Verf, I. 25, 29, The appearance of the leoond vol- 
Dme of this moit brilliant work wilt be expected with the greater Intereit U It 
Ii to contain an account of Ihe Anglo-Saxon conatltution. 
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is no evidence that the township ever enjoyed any judicial 
powers other than snch as were essential to the smallest 
matters of police. The legal position of the township with 
reference to the hundred is dearly laid down in the two 
following eirtiacte: — 

" And whosoever goes forth after cattle [to parchase], let him 
make knomi to hb neighbors the object of his journey; and, when 
be retains, let him also make known with whose witness be bought 
Uie cattle. But if. on a jourDej, he make a purchase without previous 
intention, let him make it known on hta return ; . . . and, if it is 
live-stock, let him briog it upon the common pasture, with the witness 
of his township. If he fail to do this within Sve days, the townsmen 
shall notify the hundreds-ealdor. and they aod their herdsmen shall be 
exempt from punishment; and he who brought the cattle shall forfeit 
it, because he would not make it known to his neighbors ; and the 
landlord shall receive half, and the hundred half." (Edgar, iv. 7, 8.) 

'' If any one should lead an animal or bring property to a vill. and 
sbonld say he had found it, before he takes it to his own or another 
person's honse, let him go to the church, and, before the priest of the 
dturch and the head-man of the vill, and as many as he can get, bj 
the summons of the head-man, of the best men of the vill, and, when 
they are assembled, let turn show them what has been found. And 
let the head-man of the viU send to three or fonr neighboring vills for 
die priests and head-men of the vills, who are to bring with them four 
of the beat men of each vill ; and, when they are assembled, they are 
to view all that wa« found. And, after they have taken view of it. 
the head-man of the domain to which the finder belongs shall take 
charge of the property till the nest day ; and on the nest day, with 
■ome of their neighbors who have seen the thing that was found, let 
them go to the head-man of the hundred in which their vill is, and 
show him every thing. And, if the lord on whose land it shall have 
been found have not bis customs, — namely, sac and soc, — let htm 
deliver every thing over to the bead-man of the hundred, if he wish 
to have it, with good witnesses. But, if the lord have his customs, 
let it be held to right iu the lord's court." (Edw. Conf., | 24.) 

The township, as Is obnous from these extracts, had no 
jurisdiction whatever. For judicial purposes, it was but a 
police district of the hundred. Such it was in the Lex Sal* 
ica, and in all Germanic systems ; and such it always re- 
mained. Its court of law was the hundred court. 
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How consistentlj' the Anglo-Saxons adhered to their legal 
and constitutional principles is shown I)y the fact that the 
king, like the ealdorman and sheriff, had no judicial poivera 
separate from those of the court in which he sat. He ivas 
simply the presiding officer of that court, with executive 
powers to carry out its decrees. A legal opinion or decision 
of the king, as such, was not one which any court of law or 
any suitor was bound to respect, unless it were made as the 
result of a special agreement or arhitration, accepted by both 
parties in advance. A curious example of this nullity in law 
of the king's decision is given in the suit described in Charter 
DCXCIH. (Appendix, No. 22). 

Further, it would be a miMtake to suppose that any appeal, 
in the modern legal sense, lay from one of these courts to 
another. There is nothing in the laws or the charters to 
show that such right of appeal existed, or that it was ever 
claimed. The decision of the court was tinal. It was only 
when the court failed to decide within the time prescribed, 
that the case could be carried before a higher court. Against 
a decision incorrect in law, the suitor had no such remedy. 
He could then only accuse the presiding officer before the 
king or ealdorman, and procure his removal as incompetent 
or venal. To attribute a system of appeals to the Anglo- 
Saxon judicial constitution is to transfer the conception of 
a civilized age to the rude practice of a barbarous one. 

More than this, and still moi-e remarkably illustrating the 
conservatism of Anglo-Saxon law, it is clear that, down to 
the very close of the Anglo-Saxon period, the conception of 
equity as a part of the legal system had never taken shape 
even as an experiment. This is the more remarkable because 
the Franks, at a very early period, appear to have invested 
their king with equitable powers, while Charlemagne gave a 
remarkable development to the Prankish law in this direc- 
tion. The Prankish equitable procedure, too, survived in 
Normandy, England's nearest neighbor, to be carried from 
there by the Norman and Angevin kings to England, where j 
it made the foundation of the later development of English j 
law. But neither equity as a system, nor equitable poweta I 
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in the crown, were ever known to Anglo-Saxon England, 
Both king and people, indeed, seem steadily to have re- 
sisted every disposition to widen the royal jurisdiction. In- 
stead of enlarging their own powers by encouraging suitors 
to seek justice directly from the crown, the kiug and the 
Witan frowned upon every symptom of popular discontent 
with the clumsy justice of popular tribunals, and forced suit- 
ors back upon the local courts. Instead of applying them- 
selves to the study of practical remedies for the flagrant 
absurdities of their legal system, as Charlemagne had done, 
and as their Angevin successors were to do, the Anglo-Saxon 
kings adopted a series of measures which steadily tended to 
aggravate these absurdities, and to render them intolerable. 
It has been said, by some histoiians, that Alfred the Great 
showed a disposition towards the reform of legal procedure. 
Alfred had, indeed, the inestimable advantage of Charle- 
magne's example. So, also, had Edward, iEthelstan, and 
Edgar, his successors. But, whether it was that these mon- 
archs, unlike Charlemagne, were constitutional kings, aud 
were controlled in their policy by the Witan, or whether 
they failed to understand the necessity of reform, neither 
their legislation nor the records of legal administration dur- 
ing or after their time show any trace of a disposition to im- 
prove the law. Their whole energy was devoted to police, 
or at best to mere legal administration. The well-known 
passage in Asser's Life of Alfred is an example of the limited 
range of English legal ideas. Asser represents Alfred as 
inquiring into the correctness of his sheriffs' and ealdormen's 
legal decisions, and threatening them with removal for their 
ignorance of the law. But, as Mr. Kemble has pointed out, 
it is nowhere intimated that Alfred assumed the power to 
reverse those decisions, or that he attempted to create any 
judicial system more satisfactory than the one which, by 
common consent, even in his time, was utterly unequal to 
the public wants.^ One collection of laws after another, 
almost in a set formula, harshly forbade the people to bring 
their suits before the king, unless they Iiad previously ex- 

> Ecmble, Sazona in Englnnd, il. 44, 46. 
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hausted all the tedious formalities of the local courts. Even 
then, if the kiug consented to hear a complaint of denial of 
justice, Iiis power of redress seems to have gone no further 
than to send the case back to the ealdorman or sheriff, with 
the threat of punishment if justice were still denied ; or, 
what was probably more usual, to negotiate an extra-judicial 
compromise between the patties. Neither at the beginning 
nor at the end of the Anglo-Saxon time, was the king con- 
sidered in law as the fountain of justice. The law was ad- 
ministered in the popular courts, theoretically as the act of 
the freemen. It was strict law ; the decision, when reached, 
was final in the eye of the law; and not even the Witan 
itself wielded any process by which the letter of the common 
law could be escaped. 

One result followed from this absence of equitable powers, 
which was, perhaps, not without an ultimate influence on the 
fate of the whole judicial system. A very slight examination 
of the law cases printed in the Appendix will show how 
rarely the parties were allowed to push their differences to a 
final judgment. A compromise was always effected where 
compromise was possible. Arbitration wns, perhaps, the 
habitual mode of settling disputes among the Anglo-Saxons. 
This arbitration might take the actual forms of legal proced- 
ure, without offering any anomaly to the Anglo-Saxon mind. 
In regard to more than one of the cases given in the Appen- 
dix, it is evident that the judges are mere arbiters acting in 
judicial form. The king seems to have habitually performed 
this function of quasi judge. The curious case before Alfred, 
narrated in Appendix, No. 17, seems to be an instance. If a 
decision were given without the previous assent of both par- 
ties to the jurisdiction, it might be rejected, and a legal trial 
required, asinchartersMCCLVIII., DCXCIII.,' even though 
the king himself were judge. This loose habit of judicial ad- 
ministration, stimulated doubtless by popukr distrust of the 
knowledge or honesty of the king's sheriffs, grew into a sys- 
tem, and not improbably was the germ of subsequent manorial 
jurisdictions. In a society which had no confidence either in 
1 Appendix, Mo. 19 and So. 22. 
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its judges, its judicial processes, or its very law itself,^ 
which could devise do syBtem of reform id the practice, &or 
of equitable protection against the evils, of that law, — it 
was certainly not surprising that men should seek a remedy 
outside the public tribunals, even though the result should 
ultimately be more fatal to their own interests than all the 
immediate inconvenience or injustice they were suffering. 



Tlie three law courts thus described, with powers indis- 
tinctly defined and apparently overlapping each other, mark 
the whole period of Anglo-Saxon history. As they appear 
in the earliest times, so they appear in the latest, unchanged 
during six centuries, so far as their essential character b cod- 
eerned, and unchanged in fact, except by the steadily in- 
creasing tendency towards aristocracy and feudalism. This 
tendency, though less marked and less mischievous than on 
the Continent, yet produced the only considerable changes 
that can be detected in the long history of the Anglo-Saxon 
judicial constitution. It only remains, therefore, to discuss 
the degree of influence which feudalism exerted on the judi- 
cial system of England down to the accession of William the 
Norman. 

The origin of the English manor as a form of landed prop- 
erty belongs to the domain of real-property law, and will be 
treated hereafter in that connection. The origin of English 
manorial jurisdiction is a separate subject. The laud and the 
jurisdiction do not necessarily go together. Originally, as 
has been seen, all jurisdiction belonged to the State, Only 
at a comparatively late period did the State allow its power 
to slip from it^ hands, and to become attached to the proprie- 
torship of the land. 

There is much contradiction, among the writers who have 
treated this subject, in regard to the stages of its develop- 
ment. Mr. Kemble sometimes inclines to believe that the 
manorial jurisdiction, as a jurisdiction in law, was of very 
early origin ; ^ at other times, he asserts that " there is 
no clear proof that the immunity" of sacu and socn "did 
' Cod. Dip. I.. Inirod. xlii.-iWii. ; Saioni in Englsnd, I. 177, a. 
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exist before the time of Ciiut."' Professor Stubbs, without 
entering into any discussion of the subject, aeema to favor the 
idea of an early origin.^ Dr. Kontad Muurer, whose thor- 
ough inveatigatiou of the point leaves his successors little 
more to do than to paraphrase his pages, leans also towards 
the theory that the manorial jurisdiction existed in law from 
a much earlier period than that to which it can be traced 
back in the laws, charters, and historical literature.^ 

Only with the utmost diffidence can any new inquirer vent- 
ure to differ from authority so high as this. Yet there seems 
to be something forced in the assumption that an institution 
80 revolutionary as a private common-law court could have 
existed unknown to the written law; and the ordinary rules 
of historical criticism hardly justify the historian in arriving 
at such a conclusion, unless under the pressure of absolute 
necessity. It is, therefore, a matter of some consequence to 
ascertain whether such a necessity exists. If not, it will 
certainly be safer to keep within the letter of the law. 

Dr. Maurer has admirably explained and illustrated the 
nature of the early immunities granted to the great landed 
proprietors, and the private authority exercised by them over 
the occupants of their land, and the inmates of their house- 
hold. As head of the household, the land-owner was bound 
to responsibility before the law for the good behavior of its 
inmates. He might dismiss from his service as infamous the 
man whom he could not hold to right, — a punishment which 
must have been almost equivalent to outlawry. As landlord, 
he might resume his grant of land, or he might simply eject 
the occupant on sufferance or at will. The state supported 
this power of the land-owner to the utmost, as one of its most 
necessary guaranties for the preservation of social order. On 
the other hand, the tenant or peasant cultivator would be 
inclined to accept, or even to invite, the decision of his lord, 
rather than incur the risks of a public suit without his lord's 
support, or the possibility of drawing upon himself the ex- 
tremity of his lord's disfavor. It was therefore natural that 
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the Lord should have developed, for his own use, a certaiu 
syatem of law, in mediating between his own people in their 
disagreements with each other, or with the public. It was 
natural, too, that this system should be based upon the ordi- 
nary hundred law, — tbe only code known to England. Yet 
all this did not create a jurisdiction iu the eye of the law. 
The great proprietor might discourage his depenilauts from 
suing in the hundred court ; he might assume upon himself 
the responsibiHtj for the acts of liis dependants, and place 
himself between them and the law, paying their fines, and 
using his wealth and power to force all parties rather to ac- 
cept his arbitration than appeal to legal process. But all 
this did not remove his people from the juiisdiction of the 
hundred court. It did not create a new jui'isdictiou in law. 
It merely established au association analogous to the family, 
which chose to settle its legal questions without bringing 
them before the courts.' 

In the tendency to establish such a private court of arbi- 
tration, the great landed proprietors appear to have been 
actively supported by the crown. It is, indeed, not improb- 
able that the large proprietoi-s could essentially lighten the 
task of the law courts, luid facilitate the objects of royal pol- 
icy, by looking sharply to the behavior of their dependants. 
It is not improbable, too, that the lord of the manor did, on 
the whole, offer more eEfective means for obtaining justice 
and preserving order than could be possibly offered by the 
hundred, with its clumsy organization and procedure. If to 
these natural reasons for favoring the landlords there be 
added the great pressure of the church and of the warriors 
to obtain favors from the crown, it is not a matter of surprise 
that the crown should have yielded to a tendency the ulti- 
mate effect of which it probably could not foresee. 

The royal grants, so far as they affected the ordinary 
course of justice, seem to have been double in their nature. 
They were, in the first place, grants of the fines and pecuni- 
ary profits of jurisdiction, which, by the old system, fell to 

I See the elnbonite <IiBciiision of lliia iubject, from the conlinentnl point of 
view, in Rotli's " Feucklitil und Uiilcrlliiiaverbnml," Ahgchnitt i, Du Senlorat 



30 THE ANGLO-SAXON COURTS OF LAW. 

the crown. This is entirely a fiscal an-angement, which only 
indirectly concerns the subject of jurisdiction. It was not 
intended to convey, and in fact it did not convey, the capac- 
ity of acting as a coui't of law. 

Some examples of these grants may be given here : — 



CXVL, Pilheard, 799-802. " 
. . . Cenwulfi . . . accipi cas [tern: 
per pecuntam . . . conKecutus sum 
ilituum operum onerumque . 



Ego Pilheardus mi sell qb com is 
a] in aynodali conciliabulo . . . et 
, . . ut ab omnium liscalium re- 
popularium couciliorum vmdictiB 



A taotum praetium pro praetio liberae Bunt in perpetuui 

CCXXVII., U Uiglaf of Mercia, 831. "... a pastu regiim vel 
principum seu praefectum, ab omDique saeculari servitute notis 
et ignotJs intus et foras liberabo nisi . . . singulare praetium contra 
alium." . . . 

CCXXXVI., Ecgberht, 835. "Ego Ecghert . . . dedi . . . 
Mercham ... ad AbbenduDe . . , et sic mandamus . . . ut nulIuB 
superveniat hominum ibi auperbia iuflatus uec rex euum pastuia re- 
quirat Tel habentes homines qitos nos dicimus feitigmen nee eos qui 
sccipitrea poiiant vel falcones vel caballoB ducunt eive canes. Nee 
poenam mittere super eos quoquomodo audeat nee princcps nee gra- 
phio hauc lenitatem praefatam in alicujus oneris molestiara mutare 
audeat ... Si pro aliquo delicto aocusatur homo dei. aecclesiae illae 
custoa aoIuB cam suo juraraento si audeat ilium castiget. Sin aut«m 
ut recipiat alienam justiciam hujus vicissitudinis coudttionem praefa- 
tum delictum cum simplo praetio compouaL . . . De ilia autem tribu- 
latione quae loilereden uomiuutur ait libera nisi tamen singuli praetium 
eolverit ut talia accipiaut. Fures quoque quos appellant weregdd 
l/ieojai si foria rapiantur, praetium ejus dimidium illi ecclesiae et dimi- 
dium regi detur; et si intus rapitur totum reddatur ad aecclesiam. . . . 
Praetium quoque saoguinis peregrinorum, id est wergeld, diinid i ft m 
partem rex teoeat, dimidiam aecclesiae antedictae reddant." 

CCL., Berhtwuli, 841. ". . . liberabo ab omnibus saecularibus ser- 
vitutibus magnia vel modicis notis et ignotis regis et principia vel jutu- 
onim eorum, oiai in confinio rationem reddant ailversus alium." 

CCCXiri., ^thelred, 883. "... Aud nu Saet ilce land aet 
Stoca . . . ic selle Cynulfe Ceolubtes suna in Sreora manna daeg for 
syxtigum mancesa claenes goldoa aeghwelcea Singes to freon ge wiS 
cyuing ge wiS ealdorman ge wiS gerefan aeghwelces Seodomea lytleB 
and micles butan . . , aagylde wiS oSrum and noht ut to wlte." 
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DXC^^lI., Edgar, 978 ; — 

■' Eadweml caning . . . geuSe 
Stiet a^Ser ge tneifliynde nwa 
ge twf hj-ode w«rati oo Sam Godai 
hune tfara y lean g«rihu wyrSa 
3e Itis agene men aiDdoa on his 
ageoum t^nehamum ; and man 
ealle spaeca and gerihtn on Saet 
iloe gemet gefe to Godes handa 
Se man to his agenrc drifh, and 
Sea tuuea cyping aud ^eo iunung 
Sara porigerihta gauge into Sere 
balgan siowe-" . > • 



JILXXXIV^ Edward, 904 

"... ooncesn ut episcopi bo- 
mines tarn nobiles qnam ignobilea 
in praefato nire d^«nte^ hoc 
idem jot in omni haberent digni- 
tale quo r^is bomines perfmun- 
tnr r^alibus fiscis coounonuttes, 
M omniamaaecalariain renun jndi- 
ctaadnsnapraesalaineseivciuitur 
eodem modoquo regalium negotio- 
nun dificutiuntur ju<Ucia. Prttc- 
dictae etiam rillae merctmoaium 
quod Anglice Saea tunes cy ping 
appellatur, ceososqae omnia civi- 
lis . . . aeccleaiae . . • deserriat-" . . . 

These charters. UQintelligible &s their terms may appear 
to be, illustrate sufficiently well the fiscal side of the royal 
grants. They show the landloi'd exempted from all obli- 
gatioD to pay to the royal fisc, or to the ealdormeo, any of 
those dues which the law gave them. Tliey do not remove 
the occupants of these lands from the jiiriscUction of the 
hundred court. They even expressly aflSnn the contrary. 
If such persons were convicted of a ciime in the hundred 
or boundary court, they must, as usual, pay the praetium pro 
praetio, the sinffulare praetium, the angyld, — that is to say, 
all that atonement which the law exacted to redress the 
wrongs of the injured party. The exemption extended only 
to that portion of the money penalty which, by law, accrued 
to the fisc, or to the ealdorman. Nor is it to be supposed 
that the law here meant to benefit the criminal. It left the 
offender in the same position as before, except that his land- 
lord stood, so far as the fine was concerned, in the place of 
the king. This process is fully described in No. COXXXVI. 
There the abbot was authorized to appear for his man in the 
hundred court ; to testify his innocence, if he could, with 

■ Mr. Kembte (Saioiu in GnglaDd, I. ITT, a.) cites this ctiarler u an ad- 
mirable example of the grint of Sacu and Socn. The grant, howerer, is silent 
aa to jurisdiction : itcouTeji tmly the proflti of jurisdictioa. See Krit. Uaben. 
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merely liis own oath; or, if he could not take the oath, to 
compouuj with the simple angyld. What the abbot might 
choose to do with the offender afterwards, did not eoncera 
the court, unless it gave rise to new proceedings at law. In 
regard to thieves caught with the stolen property within the 
exempted lands, it is hy no means intimated that the abbot 
had the right to exercise jurisdiction over them, except so far 
as to admit them to ransom. By law, the thief so taken in 
the act necessarily forfeited his life.' It seems, however, 
to have been custonmiy to enforce this law only agaiuat 
the very poor. Indeed, the amount of the wergeld of even 
the poorest freeman was enough to be an object of desire 
even to the fisc. Accordingly, the thief who could raise 
enough money to redeem himself was little likely to suffer 
death ; and it became a question only as to the recipient of 
the fine. By this grant, the abbot was to receive it all, if the 
thief were taken in the act, before escaping from the privi- 
leged land ; while, if he were caught beyond the boundai'y, 
the abbot received only half, the king maintaining his claim 
to the rest. 

This privilege of appropriating the wer of tliieves taken in 
the act is expressed in a different form in another class of 
charters, and has given rise to a theory which affirms the 
existence of a private criminal tribunal from very early times. 
Some eight or ten charters' contain passageti like the follow- 
ing:— 

"... siiit libera ab omni regali servitio, a postn, regum et princi- 
piim, ducnm et praetectum eiactommque, ab equorum et faiconum 
accipitrumtiue et canum a<:ceptione, et illoriim hominum refectione 
quod nOB festiiiffmenn nominamus, a parafrithJB, et ab omnibus diffi- 
cuIlatibuB regalis vel saecularia servitutis, notis et ignotis, cum farii 
compTehensione iutua et foris, majoris minorisve." . . . 

> See pp. 276 and n. S, 276. 285. 280. 

' CCXXIII., Etgberhl of Wesae*, 828. I. 287; CCXLVI., .Eihelwulf of 
Wessei, 840, IL 9 ; CCLIII., ^fiihelwulf, 842, II. 16 ; CCLXXXI., ^tliilberht 
of Kent, 858,11. 64; CCC, ^tlielred o( Wessei, 809, 11,95; CCCXlL.^thel. 
wulf, 880. U. 100; CCCCLXSSIII., Edgar. 11. MS ; MXLIX.. Jllhelwulf, 850, 
V. B5 ; DLV., Edgar. 969. lU. 80 ; DCLIXXVL, .ffilhelred, 9M, III. 276. Sea 
also DCCCLXXXVIU., Edward, IV. 228. 
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That a private criminal juriadiction should be suddenly in- 
serted in a long list of exemptions from tlie burdens of refec- 
tion, of maintaining horses, hawks, and hounds, as well as 
men, of post-horses, and all other royal servitudes, great and 
small, would certainly be surprising. In point of fact, how- 
ever, the thief caught in the act was considered here only 
in the light of property. His life was already forfeit. The 
king had the right to allow him to redeem bis Jife,^ and 
granted this right to the church, or other landed proprietors, 
not as a jurisdiction, but as a source of income. The idea ia 
strongly expressed in the following charter, which, though a 
forgery, is good evidence for the present purpose : — 

DLV., Edgar, 969. "... cuncta illiua monasterii posaeaaio nullis 
sit unquara gravata oneribus, nee ezpeditionia nee pontia et was edi- 
ficamine, nee juris regalis (ragmine, nee funs apprehensione, et ut 
omnia Bimal comprehendam nil debet eisolvi, nee regi nee regis prae- 
posito, vel epiacopo, vel duci, vel ulli hominl, sed omnia debita exsol- 
vant jugitar quae in ipsa dominatJone fuerint ad BUpradictum sanctam 
locum." . . . 

In the second place, apart from the fiscal character of these 
grants, it would appear that they were in some cases intended 
to exclude the royal officials entirely from the exempted ter- 
ritory, and to substitute the steward of the church or manor 
in the place of the sheriff, in all manner of legal acts. This 
side of the subject is, however, not altogether so clear as 
were to be wished ; and its obscurity is all the more remark- 
able because of the distinctness with which the principle is 

1 The exemption flndg its origin in tlie powers conferred by the cnitomsry 
law. The following parngmpht «eem to explain the nature of these powers : — 

Wihtraed, 26. " If any one seiiea a freeman in the art of theft, let the ting 
hMre power to do one of three things : either let him (the Ihief] be put to death, 
or sold over sen, or redeemed with hia wer. Whoever seizes and secures him. 
let him have half ; If he la put lo death, let him [the uaptorj have seventy shil- 
ling! " 

Ine, 12. " If & thief be tnben, let him suffer death, or lei his life be redeemed 
with hia wer. 28. Whoever captures a Iliief, let him receive X ehill., and the 
lung the thief." 

Edgar, III. T. "... And the open lliief may aeek whom he will : . . . h« 
ihill And no lecoricy for hii life, unless the king granta him hit protection." 
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avowed as the foiindiition of immunities in the contemporary 
continental chartera. The formula observed by the Prankish 
kings is precise on this point : — 

"... Nullus judex publicus ad causae aiidiendo aut fre^ undique 
exigendum nullo unquam tempore non praesumat ingredere . . . 
ueque voa neque juniores neque successores vestri nee nulla publica 
judiciarift potealaa quoquo tempore in villas ubicuuque in regno nostro 
ipsiua ecclesiae . . . aut ad audiendum altercationes ingredere aut 
freda de quaslibet causas ezigere, nee mansiones aut parataa vel fide- 
jussores tollere non praeeumatis ; sed quicquid exlnde aut de iugenuia 
aut de servientibus caeterisque nationibuB quae sunt infra agrog vel 
fines seu supra terras praedictae ecclaesiae commanentes fiacus aut de 
freda aut uridecanque potuerat sperare, en nostra indnlgentia pro fn- 
Inra salute in luminaribus ipsiuB ecclaeelae per manum agentum eorum 
proficiat in elernum." 

This was a true immunity, clearly and fully defined in the 
grant. As vfill be seen, even this charter, wide as it was, did 
not create a jurisdiction. It did, however, on the one side, 
convey to the church all those sources of revenue which the 
fisc by law possessed within the church lands ; while, on the 
other, it closed these lands to the royal officers, and gave 
the agents of the church the powers which the royal officers 
exercised. Naturally, a privilege of this sort could not fail 
to require continual modifications. One such is especially 
noteworthy. The Capitularies of Charlemagne (anno 803) 
define the extent of the immunity in the case of a thief or 
other criminal who has fled within the immunity. The 
sheriff is to demand his delivery, and each refusal entails 
on the church a heavy penalty. On the third refusal, the 
sheriff is authorized to enter the immunity by force ; and, if 
resistance is offered, the offender incurs the heaviest penalty 
known to the early law. 

If immunities like these existed in England, it would seem 
inevitable that they should have left indelible traces on the 
law. The terms of the English grants become, therefore, a 
subject of interest. The follovring are specimens of the full- 
est genuine powers conceded iu extant chartera : — 

" LXIX., ^^thitbald, 718. "... in oranibus rebus notis et igoth 
Iu, regis sive principis, libera permaneat." . . . 
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LXXVII., ^thilberl, 732. "... jus regium iu ea deiuceps nul- 
lam reperiatur nmnino excepto dumtaiat tale quale gcnemle est in 
oniTersiB eccleEiasticU terns . . . ia hac Caatia." . . . 

CLXVL, OfFa, 791-796. ". . . ut sit libera tarn in t«rrarmn do- 
natione aeii in omnibna caasis parvia vel nuignia . . . ut nulla secula- 
ris dignitas de nostra haereditate plat hia in magno vel modico per 
vim aut petitionem aliquid exiguL." . . . 

CCLXXXI., .Ethilljerhl, 8.58. "... ut omnium regaliura irib- 
utom et vi exactorum operuin et penaJium rerum principali domi- 
natione furisque comprehenBione et cuncta secular! gruvidine . . . 
immania permanent." 

DCCVII., ^thelred, 1002. ". . . omni alieno permanent extra- 
net* dominio et cunctis poenalibus causis." . . . 

Whether grants like these are to be understood aa exclud- 
ing the action of the royal officials to the same extent as ia 
expressed in the continental grants of immunity, may be a 
question. The doubt is somewhat strengthened by the fact 
that there are charters which follow the continental formula, 
but which are in every instance, bo far as I am aware, forger- 
ies of a late period.^ 

So far as the charters are concerned, the evidence that pri- 
vate jurisdictions were known to the law of England, before 
the year 1000, is limited to the inferences that may be drawn 
from these grants. The best authorities seem now to be 
agreed that the argument, as based on these grants, fails to 
prove the existence of such private courts of law. 

There is another argument, not yet so familiar, which may 
throw some further light upon the subject. The legal his- 
tory of England, in its earlier stages, stands in curiously inti- 
mate connection with that of the Continent. English law 
was always more conservative than that of the Franks. It 
was more slowly affected by Roman jurisprudence. It ad- 
hered more persistently to the popular principles of its 
archaic constitution. It offered an equal resistance to the 
good and the bad of Frankish example, — to the equity as 
to the despotism of Charlemagne. But, although English 
law was affected slowly by that of the Continent, it was 
1 Bee, for eiample, Cod. Dip. DLV. (III. 43] ; DLIXV. (IU. 93). 
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affected surely. Both in consolidation and in disi ate Ration, 
England was centuries behind the Continent; but, neverthe- 
less, both consolidation and disintegration came at last, only 
in forms somewhat less mischievous in their immediate ef- 
fects, and much more beneficial in their ultimate results, than 
was the case in the Empire and in France, 

Yet, even on the Continent, where feudalism established 
iteelf far earlier than in England, the creation of private 
jurisdictions was a comparatively late event.' The first re- 
corded attempt made to set up the authority of a private 
court against that of the State tribunals was that of Bishop 
Hiticmar, of Laon, about the year 868. Down to this time, 
there ts no reason to suppose that either the spiritual or the 
temporal lords had ever attempted to wrest jurisdiction from 
the public courts. They had been content with the private 
authority exercised by them and supported by the State, as 
regarded their own families and dependants. Such author- 
ity, verging though it did upon the character of a legal tri- 
bunal, was not, as yet, recognized by the law in any other 
character than that of a private association, which in no way 
excluded the ultimate jurisdiction of the public courts. But 
the utter dissolution of all political ties, which characterized 
the condition of Northern France during the latter years of 
the ninth and all the tenth century, created an absolute an- 
archy in the administration of justice. The public jurisdic- 
tion, in the absence of a central authority, fell into private 
hands, and became an object of inheritance. The private 
court of the landed proprietor acquired the character of a 
court of law. The old courts of the grafs and the new courts 
of the private lords became intennixed in a confusion that 
was and still remains inextricable, and unintelligible to the 
ordinary understanding. 

But it so happened that the precise period which was so 
fatal to the structure of European society was exceptionally 

1 Roth, Fenilalitat und UnterthanTerband. AbschniH IV., Da« Seniorsl: 
Soliin, Attdeutsche Reicha-und GericliUverfatiung, I. 3G1 ft. ; Zeitschrift (Ur 
Kirchenrecht. IX. 193-271, Die geielUche Gerichlsbarkelt im fr&akischeQ 
Beich; Hemler, StadtTerfseaung, 17. 
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favorable to the quiet development of Englaud. Tlie strug- 
gle with tlie Danes, which marked tlie lowest point of Eng- 
land's power, was closed by Alfred and Guthrum's peace, 
about 880. Just as Northern Europe saw the last flickering 
ray of hope expire with the deposition of the Emperor in 
887, England hegnn to develop a degree of unity and politi- 
cal power which she had never before known. The partition 
of Mercia between Al&ed and the Danes established the 
supremacy of Wessex beyond all future question. The abili- 
ties of Alfred, of his sou Edward, and of his grandson ^tbel- 
stan, fortifled this supremacy, and maintained the steady 
progress of national development during a period of half a 
century. The death of iEthelstan was followed by a mo- 
ment of confusion; but the administi'ative skill of Oda and 
DuDstan soon restored oixler, which continued undisturbed 
till after the close of Edgar's reign in 975. Thus England 
passed in safety and content through all the darkest period 
of modern history, when every hope of happiness seemed 
extinguished in Northern France. During all this period, 
there was no time when the crown was in a position to make 
a sacrifice of its rights necessary or probable. 

That private jurisdictions should have originated in Eng- 
land, before they existed on the Continent, is in the highest 
degree improbable. Not only did England take no such lead 
in the movement of the time, but there is iiot the slightest 
evidence of the existence of any such institution, and there 
is strong evidence to the conti-ary. That they should have 
originated duiing the vigorous reigns of the great Wessex 
monarchs, before 975, is also highly improbable in itself. 
Moreover, there is no period in all early English history 
when the course of law seems to have been so regular as 
during this century of comparative reiwse. The chartera 
granted by these monarchs are dull, moderate, and uniform 
to the last degree. The laws are energetic, and the royal 
power efficient. In the absence of all evidence pointing to 
any collapse of the judicial constitution, and in the face of 
all the facts which testify to the extent and vigor of royal 
authority, it is mere unsupported assumption to infer that 
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there was any weakening in the banda of society, or any con- 
cesaion to private aggressions upon the rights of the crown, 
before the death of Edgar, and the overthrow of Dunatan's 
policy. 

But, during the next half-century, the condition of England 
was widely different. The reign of ^thelred the Unready was 
marked by a series of disasters, each more destructive than 
the last, and cidrainating in the absolute collapse of the royal 
authority in 1013, and the deposition, or at least abdication, 
of ^thelred, who retired to the Continent. Absolute politi- 
cal disorganization prevaUed. The situation of EugUnd dur- 
ing these years was, in all essentials, identical with that of 
the Continent one hundred years before. It is tme that 
neither the French nor the Germans had ever been reduced 
to such humiliation as not only to depose their own king, but 
to choose a Dane and a pagan to wear his crown, as was done 
by the English in their submission to Swegen. It is also true 
that the dissolution of all conceptions of political union was 
hardly forced on the Continent to such an extremity as that 
to which it was syatematically carried in England by the pol- 
icy of ^Ifric and Eadric Streona. But, in all essentials, the 
situation of England from 990 to 1017 was identical with 
that of the Empire one hundred years before. It was a 
situation of social and political anarchy. 

It would seem natural to suppose that the eflfect upon the 
judicial system of England must have been the same as on 
that of the Continent. During these long years of disorder, 
what was to prevent the great landed proprietors, with the 
church at their head, from assuming powei-s which did not 
legally belong to them? They protected their tenants and 
dependants as well as they could in the absence of a protect- 
ing government. Their courts might naturally, iu practice, 
become courts of justice. 

Nothing is known of the extent to which this movement 
may have been carried before the restoration of order. When 
a new government was established, the great house of Wes- 
sex no longer wore the crown. A foreigner sat on the 
throne. Cnut was welcomed by the English people, who 
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never attempted to disturb hia reign. On the other hand, 
he seems to have made uo attempt to disturb their customs. 
He was not a great law-giver, like William and Henry II. 
He accepted the laws as he found them ; and the administra- 
tion of justice remained where it was left by the wars. 

Yet, notwithstanding the inherent probability of the thing; 
notwithstanding the contemporaneous existence of private 
courts of law on the Continent, with their natural inSuence 
on English society; notwithstanding the concurrent agree- 
ment of all modern writers that private jurisdictions did exist 
in the law of England at least from the time of iEthelred, — 
a careful examination of the evidence warrants the assertion 
that no contemporaneous evidence exist* which will bear out 
any such theory. If such jurisdictions existed, they existed 
outside the law ; they existed not as a part of the constitu- 
tional system ; they received no countenance from the crown ; 
they have left no trace on the contemporaneous records of 
the period. 

Even a slight examination of the grounds on which the 
highest recent authorities have conceded the existence of 
private jurisdietiona in the law of England, before the time 
of Edward the Confessor, — that is, the year 1042, — tends 
to raise a doubt as to their solidity. Mr. Kemhle, while 
freeing that there is no conclusive evidence that these tri- 
bunals existed before the time of Cnut, concludes " that they 
were so inherent in the land as not to require particulariza- 
tion " in legal documents, — a view which can hardly be 
considered as convincing even in regard to so defective a 
Bystem of law as the Anglo-Saxon. Professor Stubbs has not 
expressed any very clear opinion upon the subject, but may 
perhaps be considered as accepting generally the views of 
K. Mauret and Dr. Schmid. Professor Maurer rests hia 
argument on the following passage from the laws:* — 



. . . And let every vouching to warranty 
I the king's bnrg,". . . 



.a:thelred, HI. 6. ' 
and every ordeal, be i 

Even from this, however, he draws only a cautious conclu 

I Krit. Ueb. II. 58. 
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sion, that at the utmost it can only be thought to imply that, 
in other respects thau warranty and orJeal, some courts which 
were not the king's courta may have had competence. Even 
this cautious suggestion, however, can hardly be admitted. 
The meaning of the passage is obscure. Team and ordeal 
would seem to have been essential elements in every legal 
tribunal. They appear to have been always conveyed or 
imphed in the subsequent grants of sac and soc. On the 
whole, the most reasonable interpretation of the clause would 
seem to be that the informal exercise of these legal processes 
before the manorial lords was becoming usual ; and that this 
law of ^thelred prohibited the abuse, and enjoined upon the 
suitors a strict observance of the old law, which recognized 
no tribunal competent to administer its forms, except the 
courts of the hundred and the shire. Thus this passage 
would rather teud to prove that private jurbdietions, though 
beginning to exist in custom and for convenience, by consent 
of the parties, were not legal, and were even prohibited by law. 
Dr. Schmid, however, quotes another passage from ^thel- 
red'a laws, which, at fii'st sight, seems conclusive : — 

^thehed, III. 11. "And let uo man have eocu over a king's 
thane except the king himself." 

Dr. Schmid translates " socn " here as "jurisdiction." 
So. also, does Professor Stubbs, and so do all other authori- 
ties. It becomes necessary, therefore, to turn aside for a 
moment, in order to make some inquiry into the history of 
this word. 

The invaluable Glossary, which Dr. Schmid has appended 
to his edition of the Anglo-Saxon Laws, tells us that sdcn ia 
a derivative of s^can, which is identical with our modern 
verb leek. It is frequently used in all branches of Anglo- 
Saxon hterature, and in a number of combinations ; as, for 
example : — 

1. Land-socn, visitatio terrae, land-seeking. Caedmon. 

2. Hlaford-Bocn, loi-d-seeking, the search for a lord, in 
order to place one's self under his protection, or in his ser- 
vice, ^thelstan, III. 4 ; IV. 5 ; V. 1, § 1. Alfred, 37. 
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3, Ham-socQ, ham-fare, inrasio domus, the seeking of a 
house for hostile purposes. Hen. 80, § H. 

4. Fjrd-socn, fjrd-faru, expeditio, anny-seeking, — one 
branch of the trinoda necessitas. Cod. Dip. CCCXIII. 
883 ; DCLXXV. 990 ; DCLXXVI. 991. 

6. Ciric-socn. church-seeking, the privilege of sanctuary, 
sought by persons in danger of life or liberty. loe, 5 ; Al- 
fred, 5. 

6. Frith-socn, peace-seeking, the general peace enjoyed by 
the king, the church, &c., in behalf of suppliants who sought 
it. .Sthelred, VIII. 1 ; Cnut, I. 2, § 3. 

It is not pretended that, in any of these cases, jui'isdiction 
is to be understood. In fact, the tenns of the law, in men- 
tioning the ciric-socn and frith-socn, exclude the possibility 
of such an idea. The following passages from the laws of 
.£thelstan define the nature of the frith-Bocn for the various 
ranks of society who enjoyed it : — 

^tbelstan, IV. 6. " Et sic fur . . . duIIo modo vita dignos ha- 
beatur, nOQ per socnau non per pecuniam. . . . 

I 1. "Si regem vel itrcliiepiscopum requirat vel suactam dei eccle- 
siam, habeat novem noctea de l«rmino. . ■ . 

S 3. " Si comitem vel abbatem vel aldermatmum rel thayaum re- 
qnirat, habeat tenniDum tres noctes." . . . 

In a subsequent council, further provisions are added : — 

jEthelstaa, V. 4, § 2. " And, if any one slay the thief within this 
term, then let him pay the mund-byrd of tbe person n'boui the thief 
■onght, or take an oath of twelve that be did not know of tbe soon." 

S3. " And the thief may seek whatever socu be will ; yet shall 
he not have a right to hia life, escept for bo many daya as is above 
ordained." . . . 

Again, in the laws of Edmund, the same use of the word 
is to be found : — 

Edmund, II. 4. " I also give notice that I will give no Bocn to 
any one of my household wbo has shed man's blood, before he has 
done penance to the chureb, and has agreed with (he kin for the 
amends." . . . 

This kind of socn contains no pretence of jurisdiction. It 
merely invests individuals or places with the privilege of af- 
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fording a limited asylum to fugitives from justice or violence, 
after the expiration of which the law shall take its course. 

There was, however, another and wider sense in which the 
word sSen was used. In this sense, it indicates the sum 
of the fiscal privileges enjoyed by lands which the king and 
witan had freed from fiscal burdens, and to which the}' had 
granted the proceeds of fines, &c., as heretofore described. 
In this use, the word is merely synonymous with the Anglo- 
Saxon formula, " Mid eallan Sam gerihtum and Sam witan 
Se Saerof arLsaS ; " as, for example : — 

Cod. Dip. MCCXCVllI., 1002; DCCX., 1004. "... Morton 

and eal seo eocna Ke tfserto hereS." . . . 

A curious illustration of this meaning of the word is af- 
forded by a diversity in th? text of Cnut's law. The ordi- 
nary reading of Cnut, 11, 73, § 1, is as follows : — 

"And Bj he his werea acyldig wiS Sone tuning o88e wi5 tfone 8e 
hit geuDoen baebbe." 

" And let him forfeit bis wer to the king, or to him to whom the 
king inav haye granted it." 

Codex G, substitutes the words " his gdcne " as equivalent 
for the word " hit" so that socn cau here only mean the 
right to receive the wer, — the same right which has ah-eady 
been described as expressly specified in the charters. 

Other cases of the same nature occur, all pointing to the 
same conclusion : — 

Gout, II. 63, " Gif hwa real-lac gewyrce, agile and forgjlde and 
beo his weres scjldig wi3 tfone cyningc [o5Se wi5 5one Se his aocne 
age. Codex G.]," 

" If any one take by force another's properly, let him return it, 
and its value, and forfeit bis wer to the king [or to whoever baa his 
Bo<;n. Cod. G.]." 

Cuut, II. 37. "... Gylde Sam cyninge oSSe laadrioiD be beals- 
fauge." 

Codex G. "... Gylde Sam cyninge oSSe landrican Se his socne 
ah, be bealsfange." 

" Let him forfeit his halsfang (ten shillings) to the king [or to the 
manorial lord who has his aocn. Codei G.}." 
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In all these cases, there is no reason for supposing that 
jorisdictimi is implied in the word gdcn. The idea ex- 
pressed is always that of the charters- It is the profits of 
justice, and not the justice itself. To add to the plain state- 
meats of the charters au implied grant of jurisdiction, is 
mere gratuitous assumption, unsupported by a particle of 
evidence. The same rule of interpretation applies also to 
the clause cited by Dr. Schmid, as given above, — " Let no 
man have socn over a king's thane except the king himself." 
That is, let no man claim to exact a forfeiture or fine from 
a king's thane except the king himself. This was merely 
another and more concise way of expressing the same idea 
that is set forth in the earlier legislation of the same king: — 

^thelreU, I. 1, g U. " And let the kmg be entitled tc all the for- 
feitures of such as bold book-land ; and let do man make composition 
on any accusation, unless with the witness of the king's reeve." 

So the Latin version of the Confessor's charter to Abbot 
Ordric of Abingdon (Cod. Dip. DCCCXL., IV. 200) ren- 
ders " 8wa Suet nan acyrgerefe o55e motgerefe Sar habban 
aeni socne o5Se gemot" by "sic ut nullus vicecomea vel 
praepositus ibi habeaiit aliquam appropriationem sen placi- 
tum." • 

And, finally, the same meaning is perfectly appropriate to 
the mention in Cuiit, 71, 3, of "a king's thane among the 
Danes, who has his socn," his freedom from fiscal burdens, 
and his rights to the profits of justice. 

Dr. Schmid cites one more example, also from Codex G., 
to illustrate his view : — 

Cnut, 11. 63. " Gif hwa ham-socne gewyrce, gebe(« Saet mid fif 
puadan Sara cyningce on Eugla-lage [and on Cent aet 3am socufi V. 
Sam doge and threo Sam arcebisceope]." 

Dr. Schmid considers "aet Sam socne" to mean here, 
again, jurisdiction. But this is obviou.=ily a very forced in- 
terpretation. A reference to the before-mentioned law of 
^thelstan, V. 4, § 2, sufficiently illustrates the meaning of 
the later law. 

In point of fact, no instance can be found, before Norman 
1 See alio RCCCLXXXVni-, IV. 228. 
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times, in which aScn means jurisdiction. SCcn had a 
technical meaning of its own, which is always rigorously 
observed. The idea of jurisdiction, on the other hand, was 
expressed hy an equally technical word, the meaning of which 
is also rigoL'ousIy obseiTed. This is sacu, a word which has 
strangely vanished from our legal vocabulary, but is still pre- 
served, even in its technical sense, by the German eache. 
Another expression ia also found, epraec or apaea, meaning 
placitum, or lawsuit ; but sacu, taca, or abbreviated tac, is 
the legal term most commonly adopted. It is found in the 
early laws of Kent, and in the late laws of the Normau 
kings; it is used throughout the charters, and never in any 
doubtful sense. Saeu in all the early literature, meant a 
suit at law. When joined with s6cn in a royal grant, the 
intention ia to convey to the grantee placita et forinfacturoB, 
— pleaa and forfeitures, justice and the profits of justice. 

Dr. K. Manrer, while conceding that the evidence ia fax 
from convincing in regard to the existence of private law- 
courts before Cnut's accession, goes on to say : " But all the 
more certain is it that, from the reign of Cuut, the manorial 
jurisdiction appears in its most complete development; innu- 
merable charters, from his and his successors' hands, grant or 
confirm the same ; so that the expressions, sac and aocii, toll 
and team, aSas and ordalas, &c., occur on almost every page 
of the Codex Diplomaticus," ' 

Here, again, careful criticism can only express dissent. So 
fat as Dr. Manrer's statement concerns the charters of Cnut, 
investigation will show that it is in error. He has himself 
given no instances of such chartera. The Codex Diplomati- 
cus contains only two such, which offer even an appearance 
of authenticity. One of these (MCCCXIX., VI. 183) is 
an evident forgery, which hardly needs notice. The other 
(MCCCXXVII., VI. 190) does not even purport to he an 
original document ; and the paraphrase is so carelessly made 
that, if Mr. Kemble's version is trustworthy, the name of the 
king himself is omitted among the signatures ; and that of 
Earl Harold is made to appear in a charter which must have 
' Krit. Ueber. IL 58. 
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been executed about the year he was bom, — apparently, a 
copyist's mistake for Earl Hacun. Neither of these docu- 
ments can be allowed to carry any weight whatever in oppo- 
sition to the uniformly and rigorously conservative character 
of all the authentic laws, letters, and charters of Cnut's 
reign. 

So far, then, as contemporary evidence is concerned, there 
is no more reason for attributing to Cnut the first legal recog- 
nition of private jurisdictions than there is for attributing it 
to Alfred or Ine. The subsequent reign of Edwiird the Con- 
fessor must be invoked, in order to supply even the shadow 
of a direct proof that these private law-courts were recog- 
nized by Cnut. Here, indeed, something which seems a 
positive assertion of the fact may be found, as, for example, 
in the grant of jurisdiction to St. Austin's (Cod. Dip. 
DCCCXXXI., DCCCCII.): "... Habeo has consuetudi- 
nes deo datas et sancto Auguatino . . . ita pleniter et libere 
sicut melius habuerunt tempore praedecessoris mei Knuti 
regis." And again, in the corresponding grant to St. Paul's 
(Cod. Dip. DCCCLXXXVIL, Cf. MCCCXIX.): ■' . . . Let 
them have their saca and their socne, within burg and with- 
out, and as good laws, so full and so far as they were best in 
any king's day or in any bishop's, in all things," But the 
force of such an expression is weakened by the looseness of 
its application, as, for example, in DCCCLVIII. :"...! 
have given to . . . Westminster the land at Shepperton, 
with all that belongs thereto, and with saca and with socne, 
Bcotfree and gafelfree, from hundred and shire, as full and as 
far as Saint Dunstan bought it, and granted it to the min- 
ster."' Either legal memories were very short in Edward's 
reign, or these expressions are to be understood as mere 
chancery formulas, which record the freedom of the land 
without pretending to record the past stages in the develop- 
ment of this freedom. 

But, from the moment that Edward the Confessor as- 
cended the throne, a new theory of constitutional law makes 
itself apparent in the form as well as in the matter of the 
1 Sea alio Cod. Dip. DCCCSVI, IV. lOOi DCCCXXVn,, IV. IM. 
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royal charters. Ami, if it be remembered that the Confes- 
sor was half Norman by birth, and wholly Norman by 
education and sympathies; that he filled the offices in his 
chancery, so far as was in his power, by Normans ; and thdt 
he appears, at least at times, to have attempted to make the 
Duke of Normandy his successor on the English throne, — 
it Is little Biu-prising that his constitutional practice should 
have been Norman also. But, apart from these Nurraan ten- 
dencies of the king, there were other causes in operation to 
alter the English constitution. A single great English family 
overshadowed the whole of England with its wealth and 
power, and absorbed and embodied the politieid influence 
of the Witan. That Godwine and his sons were little in- 
clined to look with favor on the foreign tastes of the king, ia 
probably true. But their situation compelled them to yield, 
wherever concession was compatible with their own security ; 
and there is nothing in the recorded character of ajiy one of 
them which makes it probable that they took any wider 
views of public policy than such as were selfish and super- 
ficial. In the whole history of the Anglo-Saxon period, there 
is not one example of an original and progressive law-giver. 
Godwine and his sons appear to have had the virtues and the 
faults of their race. They were not men of that stamp of 
mind which would hazard power for the sake of a constitu- 
tional theory that in itself was indifferent to their own im- 
mediate interests. 

A few examples of Edward's charters will show the nature 
of the changes in constitutional practice : — 

The first of the citations to be made is interesting upon 
many accounts, but, among others, for the reason that, as 
has been already noticed, Cnut's name appeara in it. Its 
date is between 1042 and 1050, — early, therefore, in the 
Confessor's reign. 



DCCCXXXL 

Eadward king gi'et Ealsige 

srchebisceop and Godwine eorl 

and ealle mine Segnc» on Kent 



DCCCCII. 

Ego EadwarduB dei gratia rex 
Anglo rum Eadsio archiepiscopo 
et Godwmo comiti et omnibn* 
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tolles and te 
OD etreame, 
Segna swa 



aula baronibus Cantiae, salutem, 
Sciulia me dedisse deo ac Sanctc 
Augustino et fratribua ut babeant 
eorum saca et socna et pacia (rac- 
turum et piigaam in domo factum 
ot viae assultus et latrouea in 
terra sua captos latronumque sua- 
ccptionem vel pastionem super 
illorum proprios homines infra 
civitatem et extra, iheloneamque 
suum iu terra et in aqua, at- 
que couBuetudinem quae dicitur 
teames, et super omnes allodia- 
rioa quos eis habeo datoa. Nee 
TOlo consentire ut aliquis in ati- 
qua re de biis ae intromittat nisi 
eorum praepositi quibua ipsi haec 
commendaverint, quia habeo has 
conBuetudiuea deo datas et Sancto 
Augustino pro redemptione ani- 
mae mene ita pi en iter et libera 
sicut melius habuerunt tempore 
praedeoessoria mei Knuti regis ; et 
nolo consentire ut aliquia haec in- 
fringnt sicati meam amicitiam vult 
habere. 

This document purports to be simply a. confirmatiou of the 
jurisdiction which the church of St. Austin's had enjoyed in 
the reign of Cnut. It does not purport to be done by the 
advice or consent of the Witan. It is totally different in its 
form, in ita import, and in its effect, from any grant ever 
made before this time. It is Norman, not Anglo-Saxon. 
The writ itself was not a novelty : its use in this manner was 
one. But, even where the old form is retained, as for exam- 
ple in the royal charter to Harold's great religious foundation 
at Wallhara, the grant is essentially different, and far more 
comprehensive than the old grants. Not content with con- 
ferring, in the body of this instrument, the usual jurisdiction, 
known as " sacha et soche, tol et team," &c., the king added 



freondlice, and ic kySe eow Saet 
ic habbe geunnen Sancte Augus- 
tine and 8am gebroSram 5e Kerto 
hyreS Saet haebbe on heora saca 
wurSe and heora aocna and griS- 
brices and hamsocue and forsteal- 
les and iiifangeneSeofes and fly- 
meneafyrmSe oEer heora agene 
menne binnan burh and butan, 
les, on atrande and 
,nd ofer swa fe!e 
heom habbe toge- 
laeten ; and ic nelle Saet aeni 
man aeni Sing Saron teo buton 
heom and heore Sienesse Se hie 
bit betaeche willan, forSan ic 
habbe forgefon Sancte Augustine 
Sas gerihta minre sawie to alesid- 
nesse swa full and swu forS swa 
hi hit formeste hefden on Cnutes 
dagum kiuges, and ic nelle geKa- 
fian Saet aeni man Sis abreca bi 
mine freoadscipe. God eow ge- 
heolde. 
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a special paragraph, apparently to extend the privilegea still 
further : — 

DCCCXIII., 1062. "... Ego Eadwardus, nutn divino rei, om- 
' nia praedia quae Haroldus comes monasterio apud Waltham Eubjecit, 
vel qtiae adbuc ee daturum decernit, sublevana statuo, ut ab omni ser- 
vitutis jago BiDt semper libera, et a sliiria et hundredis, eC extra cnriam 
Banctae crucis omnibus placitis et omnibus gelUia." * 

As the grant previously quoted purported to be a mere 
writ confirmatory of prescriptive privileges, so this formal 
charter may be intended only to raise the new monastery to 
the same dignity as was enjoyed by the older foundations. 
It is, therefore, interesting to ascertain whether the Confessor 
habitually granted by simple writ, without mention of the 
Witan, rights of jurisdiction avowedly new. and belonging, as 
he conceived, not to the state, but to himself. The following 
writ, which must have been issued about 1045, in the earliest 
years of the Confessor's reign, seems sufficient evidence on 
this point. It begins by confirming a gift of land made by 
hia housecarl, Thurstan, to the king's favorite foundation of 
Westminster : — 

DCCCXLni. 



Eadweard kyng gret Eodberd 
biscop and Osgod Clapa and 
Ulf sciregerevan and ealle mtae 
Seignes and mine holdan freond 
on Middelsesan treondlice. ic 
kySe eow Saet ic wille and Saet 
ic ann Saet Sancte Feter and Sa 
gebroJJra on WestmynBtre [Tiab- 
ben] to heora bileoven Saet land 
aet Cealchylle . . . swa Durstan 
min huBkarll hit furmeat of me 
beold and into Saere halgan 
Btowwe geaf. And ic Saes fiil- 
lice geu!!e and ic an heom eoft 
eahwa Baet hy habben Saerofer 

dii." 



Ego EadivarduB rex Rodberdo 
episcopo et Osgod Clapae, et 
Ulfo vicecomiti et omnibus meia 
thania et tidelibua amicis in Mid- 
del sexi a benevolo aalutem dico. 
VobiB notum facio me velle et 
cousentire ut S. Petros et fratrea 
Westmon. in eorum convlctum ha- 
beant praedium istud quod est in 
Cealchylle ... tarn plene et li- 
bere quam praefectus meuB pala- 
tinua ThurEtanua ea primo ex me 
tenoit et sacro dein loco donavit. 
Quod quidem donnm ego plane 
corroboro, m iterum etiam con- 
it hundre 
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saca and socna, toll and team, in- 
fangene9eof and flemenefyrmSe, 
and ealle o9re gerihtu on eallum 
9ingam 9e 9ar uppaspringaS. . . • 
And ic wille and faestlice be- 
beode be fulre wite 9aet 9eo8 
mondbyrdnesse beo Strang and 
BtaSelfaest into 9aere halgan 
stowe a on ece erfe. Amen. 



cedens at insuper habeant privi« 
legium tenendi curiam ad causas 
cognoscendas et dirimendas lites 
inter vassallos et colonos suos 
ortas, cum potestate transgresso- 
res et calumniae reos mulctis 
afficiendi easque levandi, porro 
etiam ut ibi habeant in.vendendis 
et emendis mercibus a tolneto 
immunitatem, cum privilegio ha- 
bendi totam suorum servorum 
propaginem ; potestatem etiam 
fures in terra sua cum re furtiva 
deprehensos in jus vocandi et pu- 
niendi, cum privilegio fugitivos 
suscipiendi et omnia alia jura 
quae omnimodo exinde oritura 
sunt • . . Yolo igitur et firmiter 
mando sub poena gravissima ut 
haec confirmatio nostra in loco 
illo sancto aetemae haereditatis 
yim et firmitatem semper obti- 
neat Amen. 

Another expression, in a charter already quoted, is of 
peculiarly Norman origin (DCCCXXXI., DCCCCII.) : — 



^ • • • ic habbe geunnen sancte 
Augustine . . . 9aet haebbe on 
heora saca wur9e and heora socna 
• . . ofer swa fele 9egna swa ic 
heom habbe togelaeten." 



"• Sciatis me dedlsse S. Augu*- 
tino . . . ut habeant eorum saca 
et socna . • • super omnes alio* 
diarios quos eis habeo datos.^ 



. • 



Another similar charter, of a date proViably not later than 
1046,^ confirms a similar gift, likewise with a Hpecial royal 
supplementary grant of jurisdiction : *^ And ice an 9at sainte 
Petre habbe ofer 9am, saca and socne, t^>ll and team, infan* 
gene9ef and alle o9ere richte 9a to me l>elimpa9/*2 

» DCCCXXVllL, IV. lai. 

« See •!«> Cod. Dip. DCCCT.XI., IV, 211; T^CrXJLXII., IV, 21/5; 
DCCCLXIV, IV. 217; DCCCXXIX, IV, 2W; DCCCLXXXIX^ IV, 228* 
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It i« u*p*ll«»» lo offer further evidence on this point. The 
(Nuift^wnir'x olmrlntw hequently, not to say habitually, convey 
(lit* iHiMl im|>or(»iil rights of jurisdiction into private hands: 
ihcv till •<> t\v simplo writ, without suggesting the concur- 
W\w%> i>r tl»' Witaii ; and they do so on the ground that the 
Jliidnlintioii is tlio property of the king in his private capac- 
llv. «ud mny ho nliennted at his pleasure, lu the same way, 
Kilwiii'il iiiuir«ri-od the highest offices in the church, granting 
tuvoatltiu'u lo the bishop by simple writ, which contained no 
ivfiniMiiio to Uie concurrence of the Witan. Whether the 
VVItitlt. Ill point of fact, were consulted or not, is another 
iitlMllnii. So far, at least, as the Confessor's theory of gov- 
prnilionl wtis uoncemed, it seems to have been little, if at all, 
illflViittiit from that of William the Conqueror. 

Nor In it to be supposed that these grants went no further 
Umii lo confer here and there, on favored religious communi- 
tioii, the privilege of a private court of justice. Towards the 
(ilcwe of his reign, Edward appears to have adopted the set- 
ll(td policy of granting to all religious bodies the jurisdiction 
which had previously belonged to the state tribunals. The 
I'orra of this grant was a writ, of which the following may 
Herve as a Kpecimen, as it happens to he given in both lan- 
gui^es, although the omitted portions contain details more 
elaborate than were customary at a later day, and although 
this writ happens exceptionally to be witnessed, hut only by 
the queen, her father Godwine, and her brother Harold. 
The presence of Godwine and the name of Archbishop Sti- 
gand show that this document belongs to the year 1053- 
1053. Another curious point in it is the mention of Gyrth 
as eorl in East Anglia, over Norfolk and Suffolk, four years 
before the date commonly assigned to his appointment.* 
This fact may well throw a doubt over the genuineness of 
the names given as witnesses to the writ, but not necessarily 
on the writ itself, 

DCCCLin. 

Eadward cyng gret Stigand Eadwardua kx Anglonim Sti- 

ercebiBCop and Aegelmaer btscop gandoarchiepiscopo, Ailmaroepis* 

■ Freeman, Eiat, Norman Conqueat, II, 5GS. 
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and Gyr8 eorl and Toli scirreve 
and ealle his Seines iiiiie XorS- 
folce and inne Suffolcs and ealle 
his o3ra witen orer eall jl^nglande 
hadede and leawede froondlice; 
. . . And iu aelc?er scire Saer 
Banctas Uutiedictus liafB land inue 
his aaca and bb liucne. icl and 
[earn, and iiifungenSeof, wiSiime 
burhe aud wiSuUiii and on aelce 
Btfde be luadu and be strande, be 
wude and be felde. swa huilc man 
swa Sa 60cue aim, suncCiia Ueue- 
dictus habbe bis freodom on eaU 
leu Singen avra wel and swa fre- 
olioe Bwa ic hit meseolf beut abe 
ahwaer in Eugelande. . . . 



copo, Gir8 comiti, Toli viceoomiti, 
et omnibus ministris suis de Nor5- 
folke aud Sutifolke et universig 
aliis iidelibuB suis per lotain Au- 
gliiun constitude torn clericis ijuam 
laids, Ealutem. ... In omni co- 
in itatu ubi sunctua BenedictuB 
habet terram concede eis sacam 
et socam sDam, tol et team et iu- 
fangeneSef, infra burgum vel civi- 
tatem et extra, ubique in terra et 
aqua, in boauo et piano, cujuscim- 
que fuerit sooa, liabeat eauctus 
lieucdiccus libertat«m suam in 
omnibua ita bene et pic 
ego ipse aliculii habeo 
Anglia. . . . 



tota 






Similar gnitits are still extant, conferring similar im- 
munities on the Archbishop of Canterbury and Christ's 
Church, Canterbtiry (DCCCCIX.) ; the Archbishop of York 
(DCCCXCirr.); the Abbot of Malmesbury (DCCCXVIL); 
the Abbey of Westminster (DCCCLXXXIX.) ; St. -ffithil- 
bert's Minster, in Hereford (DCCCLXVII.) ; St. Paul's 
Minster, in London (DCCCLXXXVII.) ; St. Mary's, in 
Abingdon (DCCCLXXXVni.) ; and St. Edmondsbury 
(DCCCXCIV.). besides those heretofore quoted. Nor was 
this all. So absolute was the Confessor's property in the 
justice of his kingdom, that he granted entire hundreds out- 
right iuto the hands of the church, as in the case of Godde- 
lie hundred, which was given to the Abbot of St. Peter's, in 
Chertsey (DCCCXLIX.). How far these grants were 
merely confirmations of powers already existing, in fact if 
not in law, and how far they were new and revolutionary, is 
not a point capable of exact settlement ; yet the language 
of the charters already quoted is enough to show that the 
intention of the grantor was to convey new privileges, and, 

a number of these writs, he gives his reasons for doing so. 

forSam ice nelle geSafian Sat aenig man undo Sa gife 8e icn 
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aider inn geunnen hablie, o55e 5aet iSaer aenig man aenigne 
onsting habbe on aenigum Singum o5Se on aenigne tiraan 
buton se abbod and 5a gebroKra to 3es mynstres nytSarflicre 
neode." This purpose of rendering the churches more secure 
from external encroachment, whether of the royal officials or 
of private persons, is mentioned in two charters which be- 
long to the earliest years of Edward's reign (DCCCLXX., 
DCCCLXXIL), and frequently afterwards. The adoption 
of such a principle could not be limited in application. There 
can be no doubt that the Confessor's love for the church and 
his Norman education combined to make this application nat- 
ural and easy. 

To what extent Edward's sweeping grants of jurisdiction 
to the church followed or preceded the silent assumption of 
judicial powers by private hands, is a question in regai-d to 
which only surmise is possible. From the evidence furnished 
above, it is clear that the peculiarity of the constitutional 
changes effected by Edward was, that they were not partial, 
but general ; that they mark an entire revolution in men's 
'conceptions of fundamental law, not in their mere habits ; 
and that they affected not one, but all classes of the commu- 
nity. From the moment that the state jurisdiction began 
to be looked upon as property, the change was inevitable. 
Down to that time, it was impossible. The Confessor was 
the first English king to whom such a conception of law 
would have seemed natural. His acts, not merely in refer- 
ence to jurisdiction, but throughout his career, show that he 
was not an Anglo-Saxon, but a Noi-man, king. It was he 
who introduced the worst maxims of government into Eng- 
land ; and, whatever abuses may have existed before his time 
in the practice of judicial administration, it was he and his 
advisers who revolutionized the law. 

There can be little doubt, however, that the actual change 
produced by Edward's new principles, on the mere habits of 
the people, was not a violent one. If the views above sug- 
gested are at all correct, the most potent agent in undermin- 
ing the authority of the old judicial system was the loose 
popular practice of administering the law. In a legal system 
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BO crude that it was almost an invariable habit not to piess 
Euite to a conclusion, but to compromise them, in order to 
escape the consequences, the delays, or the uncertainties of 
strict law, arbitration was a more attractive resort, in nine 
cases out of ten, than the ordiuarj judgment of a regular 
tribunal. The collection of cases given in the Appendix 
shon'ii how habitually suitors accepted the informal decisioD 
of their friends. But, apart from arbitration, thej were in 
every way tempted to ignore the public tribunals. It re- 
quired only their consent to invest the neighboring manorial 
lord with all the powers of a hundred court. There was no 
reason why the oath, the ordeal, the vouching to warranty, 
and all the other common forms of hundred procedure, 
should not take place before the lord as well as before tho 
sheriff, if the parties so ^reed ; and there was every reason 
why the parties, when occupants of land under the same 
lord, should so agree. The profits of justice already be- 
longed to him by grant. It was perfectly natural that the 
mere forms of justice customary in the public courts should 
be adopted by him in the settlement of cases voluntarily 
brought to him for decision. The mere practice of these 
forms before him was in itself no more a violation of the law 
than the use of any other forms would have been. It did 
not exclude the authority of the public tribunal. It rested 
CD the consent of the parties. It was probably a coaveoience 
to suitors. The settlement, when reached, was only binding 
in law so far as it was the result of a formal contract. In all 
probability, the weight of the lord's private authority was 
alone sufficient to enforce his decision, without the necessity 
of an appeal for the performance of such a contract in the 
public courts. 

Thus, to the ordinary Englishman, Edward's reckless 
grants of jurisdiction to the church may probably have 
seemed innocent. It is verj- possible that they produced 
little immediate effect on the habits of suitors. At all 
events, not a whisper of complaint has come down to tia 
against Edward on this account. Yet the revolution, how- 
ever easy, was not the less fatal to the old Anglo-Saxon con- 
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stitiition. After Edward's reign, as before, the freemen met 
in their courts of law, heiird pleas and decided them, as they 
had done from time immemorial. It mattered not so much 
to them whether the king's, the ahhot'a, or the lord's reeve 
presided over their court, as it did that whoever presided 
sliould not abuse his power. But the theory of the constitu- 
tion was irretrievably lost. Justice no longer was a public 
tmst, but a private property. The recognition of the legal- 
ity of private tribunals for the church was a recognition of 
the legality of private tribunals in general. England was 
BOon covered with new courts of law, endowed, by royal 
favor or by prescriptive use, with judicial functions of the 
most diverse nature over territories inextricably interwoven 
and confused. Some of these territories were complete states 
in themselves, like the counties palatine of Durham and of 
Chester. Some were completely oi^anized as counties. Far 
the lai-ger number, however, had only the jurisdiction of a 
hundred court. The entire judicial sj'stem of England waa 
torn in pieces ; and a new theory of society, known as feu- 
dalism, took its place. 

With the hopeless confusion of jurisdictions which followed 
the collapse caused by the Confessor in the Anglo-Saxon sys- 
tem, this is not the place to deal. From the moment that 
private courts of law become a recognized part of the Eng- 
lish judicature, the Anglo-Saxon constitution falls to pieces, 
and feudalism takes its place. Yet whatever historical in- 
terest the manorial system possesses, as a part of the English 
judicial constitution, is due to the fact that its origin was not 
feudal, but Anglo-Saxon. The manor was a private hun- 
dred, so far as its judicial powera were concerned. The law 
administered in the manorial court was hundred law; the 
procedure was hundred procedure ; the jurisdiction, like that 
of the hundred, was controlled by the shire. The manor 
was but a proprietary hundred, and, as such, has served, 
duruig many centuries, to perpetuate the memory of the 
most archaic and least fertile elements of both the Saxon 
and the feudal systems. 
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Haedlt any branch of early Teutonic law is more obacura 
than that which forms the subject of this essay. Modern 
investigation has been comparatively alight, and, on the 
whole, unsatisfactory. This does not arise entirely from a 
lack of material. The codes, it is true, are but meagre in all 
tliat relates to the ownership of land ; but the charters of the 
Anglo-Saxon period are numerous, and rich in detail. It is 
this very abundance of detail which has proved the chief 
stumbling-block to scholars of the present day. The intri- 
cacy and confusion in the grants, wills, settlements, and the 
like, are, in a measure, to blame for the faulty methods of 
treatment, which thus far have only brought out a few of the 
moat prominent features of the subject. The land law of 
the Anglo-Saxons, like all their other law, is based on a few 
simple and fundamental conceptions. The extreme clumsi- 
ness of the Anglo-Saxon mind is apparent to any one who 
has closely studied their early legal history ; and this mental 
awkwardness led them to cling to their primitive ideas, with 
a tenacity unequalled, except among the Scandinavian races, 
by the kindred continental tribes. Another effect of these 
intellectual qualities was not so happy. As society pro- 
gressed, the old principles, which had been all-sufficient 
in the German forests, proved inadequate to the new re- 
quirements. Instead of making such additions as altered 
circumstances demanded, they twisted their old methods, 
invented numberless details, added here and diminished 
there, as the momentary stress impelled them, and suffered 
the inevitable changes and the new conceptions to work 
their way, without assistance, into general acceptance. Tha 
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result, OS might easily be foreseen, was, that the law slowly 
developed, more and more encumbered in each succeeding 
generation with a mass of contradictory and well-nigh im- 
possible details, which at this day are absolutely appalling. 
The law of real property, too, was really nothing but a 
collection of customs. It may be fairly said that there 
is hardly any law, in the exact definition of the term, 
existing on the subject. To enhance all this, their legal 
thought and expression were loose, ill-defined, and clumsy 
to the last degree. Many eminent writers have endeavored 
to extract, from the authorities, evidences of a system, 
rounded, defined, and of arithmetical proportions. But, 
if contemporaneous Anglo-Saxon histories and charters show 
any thing, they prove that such a system did not exist, — 
that it was something inconceivable to the Anglo-Saxon 
mind. 

Unfavorable as many circumstances were, the purity of the 
race, the isolated condition of the country, and the very alow- 

8 and tenacity of intellect already referred to, gave a scien- 
tific development to the pure Gerra.inic law hardly to be found 
elsewhere. Free from the injurious influences of the Roman 
and Celtic peoples, the laws and institutions of the ancient 
German tribes flourished and waxed strong on the soil of 
England. If the Anglo-Saxon laws are not as absolutely 
untainted as those of their kindred in Sweden, Denmark, 
Norway, and Iceland, they developed to more purpose. 
Strong enough to resist the power of the church in infancy, 
stronger still to resist the shock of Norman invasion, crushed 
then, but not destroyed, by foreign influences, the great prin- 
ciples of Anglo-Saxon law. ever changing and assimilating. 
have survived in the noblest work of the race, — the English 
law. The early law of real property is not so 
rich in marked and imperishable principles as many other 
bi-anches ; but it was based on certain strong conceptions, 
some of which have endured, while others, long since van- 
. possess now only historical importance. It ia the 
purpose of this essay to attempt a classification of these con- 
ceptions or principles, — to prove their existence, and trace 
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the outlines, as the case may be, of their growth or their 
decay. Starting with the belief that the mass of intricate 
details in which the subject is involred are objects only of 
antiquarian curiosity, every thing not directly tending to 
the illustration or elucidation of the main and leading ideas 
will be rigidly excluded. 

The first difficulty which meets the inquirer is to ascertain 
how many kinds of land resting on fundamentally different 
conceptions were known to the Anglo-Saxons. If difference 
of origin be taken as the only standard of distinction, there 
were two, — estates originating in a written instrument, and 
estates originating in custom ; or, in briefer form, estates that 
were created by book (boc-land), and estates that were not 
80 created. The latter class falls into tlu-ee subdivisious, — 
estates of the family or individual (family land) ; estates of 
a corporation, like the mark, thorpe, or hundred (the com- 
mon land) ; finally, estates of the nation or state (the folc- 
land). These three subdivisions are severally so important, 
and so distinct from each other, that, for a complete answer 
to our first question, it is necessary to admit four sorts of 
land, — boc-land and the three subdivisions of the opposite 
class. An examination of these four great classes ought to 
result in a thorough understanding of Anglo-Saxon land law. 
The only portion not necessarily covered by them is the law 
of dower in lands, which requires separate treatment. 

Before proceeding with this investigation, it becomes neces- 
sary to consider briefly two preliminary points, — the distri- 
bution of the various kinds of laud with reference to each 
other, and taxation. 

Nothing has proved a more fruitful cause of unnecessary 
misconception and difficulty than a failure to appreciate the 
relative distribution of lands. Much labor and ingenuity 
have been vainly expended in evolving theories as to the 
mode of division of the territory of Britain adopted by Ger- 
man invaders. Analogy with the methods in vogue among 
the Continental tribes is misleading, because the circum- 
stances were different. Two theories are discussed by Dr. 
Konrad Maurer, — either the conquerors divided the land la 
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accordance with fixed rule as they advanced ; or. after the 
first period of war and confusion, a rearrangement took 
place according to established forais. Dr. Maurer > gives his 
adhesion to the first of these views. Whether the fii-st theory 
be accepted and the second rejected, or vice verm, or whether, 
as seems most probable, the distribution was regiihtted by a 
system which was a mixture of both, the ultimate question, 
and the only really important one, is as to the relative dia- 
tribiition of lands at the period when contemporaneous au- 
thorities begin. In order tn simplify the matter as far as 
possible, let all England be regarded as a political unit. The 
whole territory may then be taken to represent a vast area of 
folc-land ; the lauds of individuals or families, of communi- 
ties and of the book, being scattered throughout its length 
and breadth, like oases in a desert. Roughly speaking, this 
represents not unfairly the geographical distributiou of lands. 
The same person could, and often did, hold estates of all the 
kinds thus intermingled. One well-known example suffices to 
prove this statement. Duke Alfred bequeathed family land, 
boc-land, folc-land, or certain definite parcels of the same,' 
and appendant rights in common land, and these estates, as 
appears by the same document, lay in various parts of the 
country. It is further evident, from this instance, that the 
same person might be a member of several communities, all 
widely separated. To better illustrate this last point, a 
charter of .^thelwulf of Wessex, A.D. 839, may be cited. 
The grant is of a vill lying within the walls of Dover, and 
twenty-three acres pertaining thereto in various parts of the 
civitas.^ Here the king — holding, as is shown by other char- 
ters, in all parts of England — appears as the owner of lands 
in various parts of Dover. Still more prolific in confusion 
was the growth of dependent communities.* There were in 
England many owners of large estates. The most prominent 



1 Kritiiche Ueberachiu, L 100, » Cod. Dip, CCCXVII. 

* Cod. Dip. CCXLL Se« >Iio, for gnxM of commoD land, Cod. Dip. 
MCCLXXVm. and Dill. 

* S«e. on this point, Robeiiion, "HiBtarical Eaaije," Introdaction, p. Uii, I 
■hould liave been gUd to tuve nude inch me of these Ebu^i u the patlenoik 
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were the state, the crown, and the church; but there were 
also many large individual proprietors, including the king. 
On these great estates, or on the folc-land, gi-oups formiug 
communities, exactly similar to the pure, independent com- 
munity, — except that the title to the lands they occupied 
was not vested in themselves, — were seated. A commu- 
nity on the folc-land affords the best illustration of the 
result. A large proprietor, like Duke Alfred already re- 
ferred to, held extensive estates of folc-land,^ which he let 
out' to poor freemen, his tenants. A communal group was 
thus formed, with all the usual intricate relations and cus- 
toms. In the ease cited, the title to the land is in the state, 
the lands are lai-ns aa to the individual tenant, and communal 
as to the aggregate of tenants, and Duke Alfred, the lord of 
the land, is in turn but the tenant on sufferance of the state. 
There are instances in plenty, in the later grants, of the gift 
of lands and communities together. These were probably 
cases where the title had never been in the commoners, or 
had been lost by the growth of some great estate within 
their limits.' To take another example, this time a desciip- 
tion of church property: " Saecularea igitur episcoporum 
ditione subjecli intra ambitum hujus spatiosae telluris diver- 
sia in villis * degentes." ' Again, in the case of a royal grant, 
to take a very common instance, Ceoluulf, A.D. 875, grants 
a Till with two small vills pertaining to it.* Stili another 
case is a grant of Offa's, A.D. 780, in which the estate, pre- 
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sumably one of folc-land, is described as "rua ... in nn. 
villulis separatum," ' The further description makes it clear 
that four small village communities had growa up on this one 
estate. These extracts sufBcientlyshow the super-imposition 
of one estate upon another, no one of them being enth-ely 
destroyed. Judged by its title, the land was of one kind ; 
by its occupiers, of another; aud by the manner of dividing 
and using, of a third. The same person could hold lands of 
all the four principal classes, could be a member of several 
communities, and the practical proprietor of several moi'e, 
and could create and hold laens. This description may pos- 
sibly serve to demonstrate the relative distribution of lands, 
and the great entanglement of estates. It must not be 
imagined, however, that the various kinds of laud were con- 
fused as to their fundamental characteristics. On the con- 
trary, land changed its original legal position only by certain 
well-defined methods. The external confusion is of impor- 
tance only in so far as it serves to explain many apparent 
contradictions. 

Nothing exercbed greater influence on the development of 
real-property law than the growth of the principle of taxa- 
tion.^ Treating it here as the second of the preliminary 
points mentioned, it is only necessary to show what taxation 
was in the Anglo-Saxon period, and the general direction of 
its development. Adam Smith divides the expenses of the 
sovereign or commonwealth into four classes, — the expense of 
defence, of justice, of public works, and of the dignity of the 
sovereign. In the forests of Germany, hut one of these forms 
of expense existed. Military service was made incumbent on 
every freeman, and thus, in the rudest way, defence was 
efficiently provided for. This was the very essence of the 
army constitution, one of the fundamental principles of the 

' Cod. Dip. CSL. ; aUo Ibid. CXKIX. 

* That one marked feature in the GermaD inrailon everywhere wai thftt 
the conquerors brought with them do lystem of taxaiion haa never been laffl- 
cientlj inaisled on. Oa the conUnent, thej' destroyed the elaborate syatein of 
the Romans, and introduced nothing. Tlie lame wai true of England, except 
tlial there they Found nothing to destruy. Mr. Nasie makea a slight alluiioD M 
this in an essay in the Conlemporary Review for May, 1872. 
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Germanic system. The expenses of justice were met in au 
entirely similar way. The duty of military service aud of 
attendance on the courts was based solely on peraoiial free- 
dom, and was universal in its application.' The occupancy 
of a country, previously inhabited by civilized people, at once 
produced the new expense of public works. This, too, was 
met in the old way. Labor on the public works, the roads, 
and fortifications, was added to the army service, and made 
compulsory on every one. This common burden was the 
trinoda necessitas, in its origin required of all people, not 
resting on land,' and therefore not the subject of immunity. 
But one occasion for expense remained, — the dignity of the 
sovereign. One of the consequences of invasion and con- 
quest was the rise of the royal or centralizing principle. 
Before the "folk-wandering" the king'in the monarchical 
tribes probably supported himself in much the same way as 
any other freeman. But in England, at an early period, it 
became necessary to provide for the expense of supporting the 
dignity of the sovereign, or, according to the ideas of the 
time, for the simple expenses of the king. On the continent, 
all unoccupied lands went to the king. In England, on the 
contrary, only certain definite quantities of land were allot- 
ted _to him. The lands thus given were of two kinds, — 
private and crown lands. The revenues arising from these 
estates must have proved inadequate at a very early day, and 
other means were soon devised to meet the ever-growing 
want. In bo early a stage of civilization, the readiest way to 
supply the royal needs was by payments in kiud or services. 
In the proem to Wihtrsed's laws, and also in the first chapter 
of the same code, occurs a reference to the contributions 



1 The reaearches of Sahm and Roth have aettted thii qne«tion bejond mj 
doubt. Cf. Reicha und Gerichlarerfasaung, R. Sohm, Vol. I. p. B38. B., and 
Beneflcialweiena, P. Roth, p. 42; alao Roth, Feudalilat und Unterlhanverband, 
p. 822, fl. 

* Thii asiertion ia abundantly proved by the fact that no genuine charter 
conUini an exemptian from the trinoda ntceuilat. Moreover, [ii all the earlj 
charters it 1* deacribed sa the "burden common to all people," and in lome 
ilmilar (uhion. bnt never aa a burden common to all UndJt. But aUo vidt 
iiifia. pp. 92, as. 
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which were made to princes and leaders in the time of Taci- 
tus.^ The precise meaning of these contrihutions, which 
afterwards became the cifninget-gafoU is very obscure. Tur- 
ner is entirely adrift on the subject, Kemble considers it a 
tax levied by the king and Witan,* Professor Stiibbs offers 
no explanation. Dr. Maiirer does not dispose of the difScul- 
tiea, and Mr, Robertson^ apparently reganls it as a tax, but 
offers no suggestion as to its origin. The only definite 
opinion is Kemble'a ; and, though his account of the oiigin 
of the " cyninges-gafol " is undoubtedly correct, he is clearly 
wrong in considering it as a tax levied by the king and Witan. 
A tax so levied would have been universal in its application. 
This is a fair inference from the taxing which is admitted to 
have been done by the king and representative body of the 
nation. It can hardly be supposed that the practice of tax- 
ing particular articles or particular persons had then obtained. 
There is certainly no proof that this was the case ; and the uni- 
versality of any imposition on land or the reverse offers, there- 
fore, one test as to the nature of such imposition . The language 
of WihtrEed's law is obscure, but can leave no doubt that the 
gafol still retained its ancient voluntary character. Kemble re- 
lies on a passage in Ine's laws as an example of this tax as he 
deems it. " One must pay for the harvest-gafol for one wyrhta 
six pounds weight."* Sehmid* takes wyrhta to mean a laborer, 
and in this instance conjectures that the intent of (he law is to 
regulate the commutation for rent service. Another passage 
in Ine ^ is of the amount to be paid by ten hides " to foster." 
This Schmid' concludes is a regulation of the landlord's /eor«). 
In short, both these laws are enacted for the protection of 
the holders of unbooked laens. But one other passage in 
Ine's laws hears on this point : " If he then fight in the 
house of a. gafol-gildan (rent-payer) or of a gebur (peasant} 



' Germftoia, SV. A« to tlie purely voluntary iwlura of Iheae contribaUoni, 
cf. Peuoker. KriegBweeen, I. 72, and GermBnis des Tacitus, BauDistark, p. 6M. 
> Kemble. Sbxods in Englani, Vol. II. pp. 30 and 2-J3, 224. 
■ HiBbiric&l EsBSfB, pp. 102-112 inclugire. 

• Ine, c. &y, %l. « Schmid, Geieize, p. 49 note, and p. 680. 

• Ine, E. 70. S 1. I Schniid, Gesetze, p. 53 Dole. 
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let him pay a fine of thirty shillings, and six to the peasant." • 
This shows that a distinction existed between the rent-paying 
estates and others. Therefore, if this be taken to refer to 
the cyningeB-gafol, it is clear that it was not universal as 
a legal reqiiiaition. The reference to gafol-land in Alfred 
and Guthriim's peace ^ either refere solely to unbooked laens, 
or, if this be not admitted, then it would seem to follow that 
the gafol could not at this time have been universal. In tha 
"North people's laws," referred by Schmid to the beginning 
of the tenth century, the " wer" of a tax-paying Welshman or 
foreigner is fixed according to the amount of land he pays for, 
but this does not aid us.' If Mr. Kemble * is right in consider- 
ing the feorm-fuUum, from which Cnut relieves his subjects, 
as identical with the eyninget-gafol^ then his argument that 
the latter is a general tax levied by the Witan falls to the 
ground, as the king's farm was a well-recoguized service 
arising from the folc-land, and of a different origin and signi- 
ficance from that claimed for the cyninges-gafol, as will 
be shown further on. It will thus be seen how insofiScieut 
the laws are to support Mr. Kemble 's theory, or indeed any 
theory. Their fragmentary evidence, pieced out by the lan- 
guage of the charters, may, however, assist iu drawing some 
conclusions. In a grant of OffaV A.D. 791-796, with the 
Witan, the usual immunity is given, with the reservation 
of certain revenues corresponding with the gafol of Ine*s 
lawa.^ In A.D. 883. a monastery is freed from all which the 
monks are bound to pay as cyning-feorm, "bright ale,' &c." 
Instances of this sort might be multiplied ; but they all point 
to the conclusion, suggested by Cnut's law already men- 



1 Ine, c. 6, S 8 ; c. 28, j 8, of the ume law, ia too duubtrul and general in 
iu expreMioni to admit of an; dedactian. 

) A. & O, trie, c. 1. S 2. 

> Tbii law and (hat of Ine, c. 23, $ 8, fait in with Bede's descriptioii of 
^thelfrlth, Hilt. Aeccl., Lib. L, c. 34. He siiya that ^llielfrith was remarkable 
for hia conquesia, and turning the Britona into tribataries, — in the Saxon ver- 
•ion, " to ^afolgyldutn geaette." Theae three inatancet, taken together, inggmt 
one of the aouroe* of the compulior}' gafid, and aito «how ila non-uniTeraalit;. 
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tioued, that tlie old voluntary oontribution of TacitUB became, 
in the process of time, assimilated with the cyningeB-feorm. 
The latter was one of the services mentioned in the charters 
from which immunity was given. These services were dealt 
with by the Witan, and assumed the form of taxation because 
their starting-point was the fo!c-land,i not because they were 
services rendered to the king. The king's revenues, considered 
merely as such, were purely personal, and not of necessity sub- 
ject to the consent of the Witan. This is shown by the way 
in which the king, in certain instances, granted the revenues 
arising from mercliant-sliipa, a purely royal prerogative,* The 
cyninget-gafol, in its origin voluntary, became compulsory 6r3t 
on the holders of folc-land, and in its extension followed the 
course of the other services, becoming finally, as in Cnut's 
law, thoroughly amalgamated with them, and indeed undis- 
tinguishable from one kind of service. The gaful was in ita 
nature a rent, and did not differ from the rents exacted by 
private lessors. The other services steadily increased in 
number, until, under Edward the Confessor, the list had be- 
come a very long one,^ and the old voluntary contribution, as 
may be leiirned from Domesday, had become compulsory upon 
every landholder in the kingdom. 

But one more source of royal revenue remains to be 
noticed, the proceeds of justice. It does not lie within 
the scope of this essay to examine any but those which took 
the form of confiscations of land, but the cliarters fortunately 
contain a number of instances which fully illustrate this 
point : — 

The first case is in a charter * of the year 737 A.D., marked 

1 Vidt infra, pp. 68, 94. ' Cod. Dip., E. G., LXXVIIL, CVI., CXII. 

* A deacriplinn of these serviuei, and the imuiuDities and privilegea of a later 
time, would only burden the lubjeet unneoeMarily. Specimen listi oocur in the 
following charters ; Cod. Dip. CXLU., CXLV., CLXI., CLSVI., CLXXVI., 
CXCI.. CCXVI., CCXXIII., CCSXXVL, CCXLVI, CCLXI., CCLXri., 
CCLXXVII,,CCLXXXVIIL.CCCX.,CCCLVIII., CCCLIX.,CCCC., CCCCXX. 
CCCCLLX., CCCCLXXXVm., DXL.. DLXVU., DCCLVL, DCCLXXI., 
DCCLXXXV.. DCCCXLin., MLXXXIV., MCCCXLV., DCCXIX., 
DCCLXXI., DCCCCU. See iXm Kemble. Saiona, Vol. IL, Chap. 2. 

* The charters miirked with ■□ aaiertsk in the following enumenitiaD ara 
thOM contidered forgeriet br Mr. Eemble. 
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by Mr. Kemble a forgery : it is said the land came to the 
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• Cod. Dip. Mil. " Furti crimine ft possidentibus uno eodemque 
tempore jnsto dampnatU judlcto nblatn est." 

• Cod. Dip. CLXL, A.D. 792. " Quani videlicet terram Ahlmuu- 
daa abbas, ezpeditioDem subterfugiens mihi reconciliation is gratia 
dabat." 

Cod. Dip, MXX., A.D. 799. " Sed harum poat modum poases- 
Btones Offa immutavit . . . dicena InjuBtum ease quod minister ejus 
praesumpserit terram sibi a domino distributam abaque ejus teatimo' 
nio in alteriua potestatem dare." 

Cod. Dip. MLXXVIII., A.D. 901. " Ista vero praenominata telliw 
primitua fuit praepeditus a quodam duce nomine Wulfhere et ejiu 
DXore qnando itle utnmique et suum dominum regem ^Ifredum et 
patriam nltra jusjurandum quam regi et suis optimatibus juraverat 
sine Itcentia dereliquit ; tunc etiam, cum omnium judicio aapientium 
Genisorum et Mercensium, potestatem et baereditatem dereliquit 
agrorum." 

Cod. Dip. MXC, A.D. 909. " Praefatum equidem rua pro atupro 
cujusdam mllitis cui accomodatum fnerat uC censum singulis annis 
peraolrerat indicium, a praefata aecclesia iujuate abstrnctum nuper 
fuerat." This charter was a case of restoration. The confiacated 
land was redeemed from the king's hands, " licet uon juste," b^ 
Bishop Denewulf, who claimed it as church property. The final 
restoration was in the presence of the Witan. 

Cod. Dip. CCCLXXIV., A.D. 938. " latarum aul^m tii. man- 
samm quantitaa justo valde judicio totins populi et seniorum et pri- 
matum ablata fiiit ab eia qui eorum possessores fuerunt quia aperto 
crimine furti usque ad mortem obnoxii iuveuti sunt." 

Cod. Dip. CCCCXCIX. and MCCXXXVn., A.D. 961. On 
Berions ehargea, Goda was adjudged at the king's suit to forfeit char- 
ters and lands.' 

Cod. Dip. MCCLVni., A.D. 966. Widow of ^Ifric on judgment 
of gemot forfeits land for stealing the charter." 

• Cod. Dip. DLXXIX., A.D. 973. ■' Unam autem mansam quam 
fur quidam ante poasederat, (Leofstan), a rege cum triginta mancusis 
aori emit." 

Cod. Dip. DXCL, A.D. 363-075. A woman and her aon wew 
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fonnd guilty of witchcrttft, and the former drowned at LondoQ Bridge, 
"but the son escaped and became outlaw, and the land weot into the 
king's hand." ' 

Cod. Dip. DCI. (about 977 A.D.) " Quo reatu {adultery) omnj 
Bubataiitia peculiali recte privatua e&t, et praefatum rus ab eo ab^trac' 
tam rex hujus patriae suae ditioni avidus devenire injuste optarit." 
This is another case of forfeited lands claimed and redeemed by 
the church. 

Cod. Dip. DCXCn., A.D. 995. ^thelsie was found gnUty of 
theft, and his lands adjudged to the king.^ 

Cod. Dip. DCCIV., (about 1000 A.D.) Land forfeited to king 
by judgment of Witan for failure in army duty, rebellion, trea- 
son, &c.» 

Cod. Dip. MCCLXXXIX., A. D. 995. Land o£ three brothera 
forfeited because they defended one of their raeii who was a thief. < 
This land was then granted by the king to his reeve, Winsig, with 
consent and witness of Witaii. 

Cod. Dip. MCCXCV., A.D. 995, « Quae portio terrae cujusdam 
foeminae fornicaria praevaricatione mihimet vulgari Babacta est 
traditione." 

Cod. Dip. MCCCV., A.D. 1008. Dower lands forfeited. " Qui 
ambo crimine pessimo juste ab omni incusati suut populo." Church 
subseqnently claims, and, in accordance with the composition made, 
buys in the lands. 

Cod. Dip. MCCCVH., A.D. 1012. Leofric forfeits hereditary 
land for rebellion, adultery, and other crimes. " Semetipsum con- 
dempnavit simul et possession es." 

Cod. Dip. DCCXIX., A.D, 1012. Murder the cause of forfdture. 
"Feracto itaque ecelere ab eo, inii consilium cum sapientibus regni 
mei petens," &c. 

Cod. Dip. MCCCXII. .ffilfric, the boy, despoiled a certain widow 
of lands, and was rebel. He was condemned by Witan. 

Cod. Dip. DCCLVII, Lands granted simply described, in setting 
forth title, as forfeited to the king's hand. 

Cod. Dip. DCCCL, A.D. 1055. "Quae mihi per judicium no- 
bilium et priucipum meonim evenit ab Enisio . . . pro suo com- 

It appears plainly by these examples that confiscated lands 

went into the king's hands. The criminal procedure afforded 

> Appeadix, No. 20. * Appendix, No. 23. ■ Appendix 
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an ample barrier against usurpation in lliis direction ; in almost 
every instance, moreover, the judgment of the Witan is ex- 
pressly mentioned, and in none is there any thing to show 
that their consent had not been obtained. This safeguard 
was undoubtedly due to the anxiety to protect life and 
liberty, but it also served to protect property.* 

Such, then, were the royal revenues. Confiscations and 
escheats are distinct from the other sources of revenue, and, 
in a question of taxation, may be rejected. The result is, 
that certain royal services, including ultimately in one form 
or another the ancient gratuity of the time of Tacitus, remain 
as the only possible form of taxation. That they are to be 
considered in this light at all, arises solely from the fact that 
they are dealt with by the sovereign power, the King and 
Witan. Why the disposition of these services was an attri- 
bute of the king and Witan is susceptible of very easy 

1 Enlirely akin to thii It in«y be mppogrf was the procedure in casCB re- 
■embling escilienl. Tliere is. however, no authority, with ihe esceplion of one 
pnBuge in the diHrtert. wliich throne any light on the gubject. Thli gingle in- 
■tuice i> a cage ol eeuheat of boc-land to the king, the grantor (Cod. Dip. 
MXXXV.). There ia no reasonable doubt Ihat boolaixl always escheated or 
more properly rcTerted to the donor; anii llie appearanue of the Witan is. Ihere- 
fi>re, the only important (aot. In ca<es of private persons, eaoheat of boc-iand 
to the donor required no judgment of the Witan (Cod. Dip. MCCLXXXVIIL, 
and ■'n/ro, p.lll|;>n(l the fact thai there was such judgment in Barghard's case 
must be owing to the oharacier of one of the parties. The grantee had been 
guilty of no crime, and required no proieetion. The appearnnce of the Witan 
was therefore probably due to the tharaeter of the grantor, whose only mark 
of distinction, so far as concerned land, was his royalty. The fact that a 
king required the aution of the Witan, in cases of escheat, snggesti the 
iitiportanC inference that much boc-land having formerly been folc-land, in case 
of escheat the right of the Witan to make an award depended on the original 
character of Ihe land. The unusual absence of all autlioiity on this qaestion 
was probably due to Ihe excessive rarity of cases resembling escheat, and this 
in mm WHS due to Ihe Anglo-Saion land law. All estates lying in a community 
reverted to such community (Q. L. r. Maurer, Etnleitung. p. 110) ; boc-land re- 
verted to the donor, folc-land to the state, leaving only family estate*, which 
wet« neither communal in their origin, nor an old estate of boc-Und, IJable to 
mcheat to the crown, in the modem sense. If the site and compleI«nesa of th» 
family organization be considered, it will not seem surprising that even In the 
cases where escheat waj possible, arguing from the authorities, it almost never 
bappened. It is at best a purely theoretical point. It is doubtful if any such 
thing ■■ escheat was known to the Anglo-Saxon law. This solution of Burghord'i 
cose is offered as a conjecture, from unwillingness lu pnas it OTi>r entirely. 
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explanation. Before the time of ^thelred, there is no in- 
stance of a general tax levied by tlie Witan.' The Danegeld, 
at the close of t-he tenth century, was a great extension of the 
power of the National Assembly, It has been shown that the 
only revenues of the state were those used to support the 
dignity of the sovereign. The Witan, it may be supposed, 
had few or no expenses, and the king therefore obtained the 
lion's share of these revenues. With very few and unim- 
portant exceptions, these services were connected with land ; 
and immunity from them, if the great majority of the char- 
ters be believed, required the presence and consent of the 
Witan. This could not arise from the nature of the services, 
for they were almost purely personal ; and it is to their origin, 
therefore, that one must look for explanation. The services 
were, of their very nature, connected with land. Certain 
lands known as folc-land, and no others, were under the 
peculiar protection of the Witan :^ to grant immunity from 
these services was an esi^eeial attribute of the Witan ; ' there- 
fore the services must have originated in the folc-land. 

The nature of taxation and its origin have now been 
sketched, and a sure test provided by wliich its future course 
can be followed. The history of the immunities in the grants 
is the history of taxation ; and its spread from the folc-land 
to all the lands of the kingdom may therein he traced. The 
development of taxation with reference to each will be re- 
served for examination in the history of the several classes 
of landed property. 

Having disposed of the two preliminary questions, we are 
now in a position to take up the first of the four classes 
mentioned at the outset, — the family land. The designa- 
tion, "family," is not altogether satisfactory, but is, on the 
whole, open to fewer objections than any other. Such high 
authorities as Professor Stubbs* and Dr. Konrad Maurer' 
have used the name ethel to indicate land of this kind, and 



1 Frofeaior Stubbi admiU thU, though tn the main following Kemble on Ihii 
pwnt (ConBtitutional Hiitory, Vol. I. p. 138). 

» Vide infra, p. 93. • Cod. Dip. CCCXVU., CCLX., uid CCLXXL 

• Cointit. Hist., Vol. I. p. 76. 

* Kritieche Uebetichaii, Vol. I. p. 97. 
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aiod is also used by the same wiitei-s. Kemble treats it as 
the ethel, hide, or alod. But all these terms seem to be only 
productive of confusion. la the family alone can be found 
the characteristics which define and separate it from all other 
estates; and, though not including every featuie, it has, for 
the reason just stated, been here adopted. Theiti is no 
need of misconception, if it be borne in mind tlmt the land 
of the family, when it comes withm the range of history, was 
generally held by individuals, was the origin of individual 
property in land, and in its growth took the form of the 
development of individual property. 

Private property in land had already made it« appearance 
in the time of Tacitus.^ '-Suam qiiisque domum spatio cir- 
cumdat" is the expression of the Roman historian; and in 
this may be detected the first alight invasion of the commu- 
nal principle. Sir Henry Maine divides the lands of a village 
oommunit^- into " the mark of the township or village, the 
common mai-k or waste, and the arable mark or cultivated 
area." * Adopting this division, but rejecting the nomencla- 
ture for reasons to be given hereafter,^ the lands of the com- 
munal groups fall under three heads, — the house, the arable, 
and the waste or wild land. The first of these — the house- 
land — is that to which the language of Tacitus applies. 
Certain portions of the land actually enclosed by the village 
wall or hedge always retained their communal character, as, 
for example, the streets, squares,* &c. ; but " the house-land " 
means the ground actually covered by the house, together 
with the yards, stables, gardens, &c., — in short, the cur- 
tilage." This was the foundation of individual property, the 



I Thia opinion hu already been eatabUihed bj G. L. v, Maurer, " EtnleiEUDg," 
p, 10; Koorad Maurer, " Kritische Deberachau," Vol. I. p. 00. More recently, 
it has been adopted by Mr. Digby, in Iiis moat admlrabla " Introduction to the 
Jjiw of Real Properly," p. 8. It seem* hardly necessary to enler into an arga- 
raont 10 iliiprove Mr. llobertann's theory that private property originated in 
boc-Iand ('■ Uiaiorical Easaya," Introduction, p. Ivii.). It may be eonvenienlly 
iaid here tliat the eipreasion, "private property," It uaed aa eoveriog lands of 
the family as well aa ef the individual. 

» Village Cora., p. 78. ■ Vidt infra, p. 82. 

* Von Maurer. Einlcilung, pp. 36-8S. » Ibid., pp. 80-86. 
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land peculimly sacred to the family, and to the communal prin- 
ciple the centre of opposition towards which all other lands 
were rapidly gravitating. This conception was transplanted^ 
intiict to England, In one of Ine's laws it is provided: "If 
a ceorl and his wife have a child together, and the ceorl dies. 
let the mother have het child and feed it ; let them give her 
six shillings for support, — a cow in summer, an ox in winter. 
Let the kin hold the homeitead until it (the child) he grown 
up." ^ The English frum-ttol, depicted in this law as the 
especial care of the family, ia clearly identical with the 
" domus " of Tacitus, the house-land of the early Germamc 
trihes. The existence of the central point once clearly 
proved, the existence of all other kinds of family land, known 
to us by the kindred systems, follows as a matter of neces- 
sity. Differences, if tliey exist, are only in matters of detail. 
Family land is distinguished by four very marked character- 
istics from other kinds of land. It was the creation of cus- 
tomary' law, — a quality possessed also by folc-land and 
common land ; but it was also an estate essentially of inheri- 
tance ; was based upon the family ; was subject to certain rights 
on the part of the family ; and, finally, was, in origin and theory, 
liable to no public burdens, except the trinoda necesdtas. 

It is not necessary to enter into detailed proof of its crea- 
tion by custom. Family land had existed as a fundamental 
Germanic institution long before the Teutonic tribes ever 
conceived of any law more positive in its nature than custom. 
At a subsequent period, an attempt — apparently successful 
— was made to convert estates of boc-land into estates of 
tlie family, then rapidly changing into individual property. 
This new source of family estates alone requires a more 
elaborate investigation before admitting the force of the first 
proposition. 

The well-known provision in Alfred's Laws recites that, 
"If a man have boc-land, and his kin left it him, then we 
declare that he must not sell it out of his kindred, if there 

' Ine, c. 38 ; cf. Konrad Maurer, KrltiBclie Ui^berBulinu, p B9. 
' Mr. Amtin'i diatinctioiis have not been forf{otluQ. " C usluiuary " is used 
tuerelf to denote the origin and source of llie U<r. 
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be writing or witness th:it the man forbade who first acquired 
it, and thoee who grauted it to liim, that he might not." ^ A 
charter ^ of 804 A.D. is an example of the grants whiuh subse- 
quently were embodied in this law. ^thelric comes before 
the synodal council " cum libris et runs . . . quod propiuqui 
mei tradiderunt raihi et donaverunt." He then, in presence 
of the Witan, devises them ; and of certain lands left to his 
mother, he provides that she can give them up " cum recto 
consilio propinquorum meorum qui mihi haereditatem dona- 
bant." A charter ^ of Ofifa's, of still earlier date (A.D. 779), 
contaios a limitation to the family in terms, "post se suae 
propinquitatis horaiai cui ipse volueiit." In a suit* of Alfred's 
time, the litigation concerns land gi-anted the family on cer- 
tain conditions. The reveraiou reserved to the church was 
confirmed in his will by the second holder of the lands. The 
family neither performed the condition nor yielded the lands; 
and the consequent suit of Bi^Jiop Werfrith was for the re- 
covery of the lands against Eadnoth, who appeared as defend- 
ant in behalf of the family. This suit may be considered to 
fauiy represent archaic tendencies of which Alfred's law was 
the exponent. The law and the charters prove nothing on 
their face but that the conditions of books were to be held 
inviolable ; and the limitation cited from Offa's charter is 
merely an example of one kind of those limitations of which 
the books are full, and does not differ essentially from lim- 
itations in tail,* to certain individuals named, &g. Indeed, 
Mr. Kemble® classes with the one we have cited, as of similar 
import, another charter of Offa's, in which the lands are 
granted in special tail ; and he considers Alfred's law a rep- 

' Alfred, § 41 ; Stiibb>'« Documenta, p. 62. ^ Cod. Dip, CLXSXVI, 

» Cod. Dip. CSXSVU. 

< Cod, Dip, CCCXXVII, ; aUo we Appcndii, No, 10. 

' The modern legnl phraseologj it ueed throughout this Easif, whercTer it 
has been possible, (u eiprea* the Anglo-Ssxan eatsteg. In almost all s juh cases, 
the modero estate does not lUltbr. in its bruad and lubitantiid meaning, from Iha 
Sftxon one. The refinements of the liil«r principles did not, ot eourse, exist at 
■uch earlf periods as those treated in (bis Ksaay ; but this did not seem to me b 
good ground for rejecting a convenient elasaiflualinn, at once clear, dcSned, and 
generally underalood. 

• Cod, Dip., Introduction, p. xxxii.; nnd Clmrler CLIIl 



72 THE ANQLO-SAXOIT LAiTO LAW. 

etition of one of Offa's how lost. But the general inviolability 
of the terms of a book was a well-established principle, and 
a law to protect terms of a certain kind would have been 
needless. The fact that this law was confined to limitationa 
to the family, and the passages in the charters, especially 
Werfrith's case, seem to indicate the struggle, introduced by 
the church, which, it cannot be doubted, was in progress 
between the Saxon principles and those of the boc-land, 
E/ery thing points, in this, as in other branches of the law, to 
a revival, under Alfied, of what may be called the pure Saxon 
elements in law. The law as to boc-land was probably one 
result of this revival. The effort was made by this law to 
establish the principle that estates of boc-land, which had 
passed from one generation by testament or otherwise to an- 
other, were then to be family land. How far the principle 
became established is difficult to determine. In the laws^ 
of Henry I., Alfred's law as to boc-land is substantially re- 
peated in regard to a feud. This and the other laws of the 
same period show that the struggle of the family to hold 
its own was still in progress. After the time of Alfred, 
no assistance on this poiut is given by the charters ; and 
the absence of such limitations may not unreasonably be 
considered to show that the principle of family rights con- 
tended for, partially triumphed ; that is, as the family pi-inci- 
ple gave way to that of individualism in land, the boc-land 
was converted from an estate purely of grant to an estate of 
custom, and the tenure by virtue of and according to the 
terms of a book changed to a feudal and customary tenure. 
The estates of boc-land and the estates of the family merged, 
therefore, in the estate of the individual. Under the Nor- 
mans, it still retained marks of its double origin, and it was 
for the protection of the family iu estates of this sort that 
Henry's laws were enacted. 

Estates created by book were hostile to the rights of the 
familj', in so far as they fostered the spirit of individualism ; 

I L«gei Hen. Prim. S8, § 14, alau 70, S 21 ; and Glanville rii. 11, 1, f. In tha 
law of Cnut on (lie same point (Cnal, II, TO), the famllj claim ii recognized, 
tbe prapiiiqui being cluBcd among tlie other legal lieiri. 
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and, whatever temporary success the old Germanic priaciples 
may have obtained, the ultimate result is indubitable. Fam- 
ily influence waned and disappeared. With this explanation, 
one is justified in accepting the first proposition, — that fam- 
ily estates were the pure creation of customaiy law. The 
attempts to extend the domain of family laud in the time of 
Ofifa and Alfred were due to the encroachments of hoc-land ; 
and their object was simply to convert estates held by vii"- 
tue of a wiitten instrument into the old eatate originating in 
custom. In a word, the principle contended for was the 
identity of all heritable estates with family land. The result 
would seem, by tiie laws of Henry, to have been that the 
two kinds of land merged, and became boc-land in name 
and family land in principle. Any deductions from author- 
ities of so late a period must, however, be made with great 
care ; for the principle of individual property must have then 
been 80 much in the ascendant as to have reduced the family- 
rights to a very low point, 

The second proposition — that the family land was essen- 
tially an estate of inheritance — may be readily admitted ; 
it is merely necessary to show that it was the only one 
essentially so. Von Maurer has proved it to be the opposite 
of an estate acquired by purchase.' It was equally opposed 
to estates created by book. Boc-land might be an estate for 
life or lives, hmited in tail general, or tail male, and subject 
to an indefinite right of alienation. The estate of the family, 
on the other hand, could descend only according to certain 
fixed principles; it was not alienable, and could not be, in 
theory, granted by book. In the time of Tacitus,' the law 
of intestate succession was fixed, but there were no willa. 
With the introduction of written instruments by the church 
influence, came, too, the introduction of wills, which were 
also an invasion of the family domain, not only keeping from 
its power estates of purchase or grant, but tending to in- 
fringe upon the family land itself. There are several cases' 

1 Von llBDrer. Einlei'lung, p. 14. and suthoritic* ciud in oote 69 ; K. Mao- 
rer, Krili«clie Ueberschnu, I. pp. 97, 96. 

* GernMniB. u. 20, 21- < Appendut, Nt.». 4-8,-10-11,-18-30. 
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id wbiub the heirs are parties to auits for having broken 
tbeir ancestors' will. The very name by which boc-land is 
usually trunsliited shows this most vital difference. It was 
the terra leitamentatiB, — the land capable of devise ; while 
fiimily laud was purely an estate of inheritance, in theory 
incapable of devise.' 

The arable lands, like the house-land, were, in their nature, 
lands of allotment, made on the theory that each member of 
tlie community was entitled to an equal share, in quantity 
sufficient for the support of his family." The rights in the 
waste of wood, water, fishing, hunting, pasture, &c., were in 
a similar way allotted in proportion to each commoner's share 
in the arable, and rested, therefore, on the same basis as the 
house-land. Thus, the family estate, in the old English com- 
munity, consisted of the house and araVde lands, and the 
rights in the common land running with them, based origi- 
nally on the theory of family support. It is not necessary 
to develop more fully this third proposition, — that the 
family estate rested primarily upon the needs of family. 
The labors of German scholars have made this allusion all- 
sufficient. 

The estate based on the family was naturally subject to 
many rights and limitations in its favor. It must be borne 
in mind that, long before the period when laws and char- 
ters first begin, the family, as such, bad ceased to hold 
land.' It was probably univei-sally held and administered 
by individuals in that capacity alone, or as the heads of 
households. The influence of the family in historic times 
had been reduced to the exercise of certain rights. These 

I The quogtiun of tlie courie of deicent uid the methodi of diviiion ii 
enlirelf oiniUed here, since ii falls more •ppropriately within Elie province 
o{ anotlter esatt; in this lolume. 

^ You Maurer, Eiolcitung, p. 71, et teg., and p. 8S, 

' It i> of course pure); matter of conjecture tbat the famil; as luch ever 
held laod. It is, howeTer, a fair inftrcnce that in pre-hlatoiic times the Ger- 
manic family was regarded mare as a legal entity than as an aggri^gation of 
individuals. The course of biBtorical dGvelopmenC took tlie form of the disin- 
legralion of the family, and the further back we go the closer the bond of 
family becomes, and tbe gtrooger the probability Uiat it held land in iu call«o- 
tive capacity. 



THE ASGLO-SASOy LAKD LAW. 



75 



rights pertained to the whole maegth, including of course 
the household, as against any stranger or individual membei 
of the family. These are the rights referred to in the 
fourth proposition, and of them alone is it uecesaary to 
speak. The most important doctrine, in thia regard, was the 
inalienahihty of the family lauds. The law of inheritance has 
already been alluded to as given by Tacitus. Intestate suc- 
cession was fixed ; and all such lands, in default of heirs, 
reverted to the community from which they had been derived. 
Without referring to that extremely indistinct cause, — the 
strength of the family bond, — the inalienability of the lands 
is sufficiently accounted for by the necessities of the communal 
eystem. Lands of a community were inalienable,' and all 
family lands were originally communal. The working of thia 
principle in England may be traced in the efforts to break 
through it. In a charter made between the years 757 and 
775 A.D., Abbot Ceolfrith grants land " jure patenio haeredi- 
tario douo terram meam et haereditatem patns mei Cyne- 
berhti." The royal confirmation of the grant is expressed, 
and then in tlie ti quia clause the parenttla are espe- 
cially warned not to infringe the grant.^ In a charter of 
Bishop Wulfred's, A.D. 811, it is said: "Rex Offa prae- 
dietam ten-am a nostra famiha abstuht, videlicet quasi non 
liceret Ecgberhto agros haereditario jure seribere." * The 
land in question had been originally granted by Ecgberht to 
Aldhun, and by him to the church, from whom it had been 
taken by Offa on the ground stated in the text ; that is, it 
was an infringement of the law to book family or hereditary 
lands. In another case, the family join for the purpose of 
protecting the church, the grantee, against future claims.* 
In still another instance, AM, the son of Toki, breaks the 
will of hb father, by which certain lands were demised to the 
church ; and the latter is able to establish its claim only by 
paying Aki a proper compensation.* This last case is but one 
instance of the many efforts of the family to break booki 
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and wills,^ and the law of Alfred, already cited,' fluatains 
the same interpretation. The principle contended for was the 
inalienability of all hereditary land ; and from the langu^e 
used it is clear, as in the principle cited by Offa, that it was 
not the introduction of a new principle, but the extension 
of an old one to new forms of hereditary land. The doc- 
trine of inalienability would seem to have succeeded ' as to in- 
testate estates, so that they were protected from the invasion 
of a superior, but probably broke down when the alienation 
was made by the possessor. The first innovation which led 
to this result was the establishment of the principle that 
lands were alienable within the hmits and by the consent of 
the family. The non-existence of wills among the Ger- 
manic tribes in the very earliest times left no means to the 
individual to direct the distribution of his possessions even 
among his own kin. The mere fact of the introduction of 
wilb by the church, giving opportunity tor post mortem dis- 
tribution, was, as already said, of itself an invasion of the 
family domain. The firm establishment of the principle of 
alienation among members of the same kin, the first breach 
in the family system, is abundantly proved. The most con- 
vincing evidence is to be found in the will of Duke Alfred,* 
the object of which is to define " which of my kin and friends 
are the men to whom I will my yrfe-land and my boa- 
land." The evident dLstinction between land of inheritance 
and boe-land is very significant. It shows that there were 
other estates of inheritance than those held by book : and as 
neither fok-land nor common land, as such, could be a 
heritable estate, and as laen-land is invariably so described, 
it follows that the pure estate of inheritance must have been 
family land ; and, this being proved, it also follows that family 
lands could be legally the subject of devise. To the will of 
Beorhtric and ^Ifewyth, members of the family exclusively 
give witness and consent, the same persons also taking under 
the will.^ The necessity of family consent is shown by the 

1 Bee Appendix, No«. 4, 8, 10, 14, IS, SO. ^ Alfred, 41. Vidt tupra. p. TO 
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provision in JSthelric'a will, that the land could be alienated 
"cum recto consilio propinquorum." ' In a purely family 
arrangement between Cynethrith, the widow of Alderman 
jEthelmod, and Eadwald, one of his kin, the contract, as 
to lands left to Cynethrith by her husband, is made entirely 
with a regard to the family rights." The laud in this caaa, 
the disposition of which involved so closely the rights of the 
family, had already been made the subject of devise. One of 
two conclusions must therefore be adopted, — either family 
land had been made the subject of devise, or boc-land had 
been successfully converted into family land. In a contract 
of the year 1046, the vendors agreed "that they would see 
that all the brothers went out of the land, except one, that ia 
called Ulf, to whom it was bequeathed, and he should have 
it for life."^ This is another instance of the family dealing 
with land already devised, in connection with family rights. 
Ten years later, in A.D. 1056, Leofwioe buys land of his kina- 
man Eadric, the son of Usic, " Ever in his kin to hold and 
sell to whom best pleases him."* This again was a family 
sn-angement, and the limitation exhibits the vigor of tho 
family principle even at so late a date. In proportion, how- 
ever, as the family gathered strength against the principlu of 
boc-land, they lost it by the force of individualism working 
from within. This is shown by attempts like those of Cool- 
frith, already cited, to bar the parentela. In thin and Himilir 
cases, the confirmation of the king and Witan in Hiibntituliid 
for that of the family, in order to give force and NtrenKth to 
the instrument. There are also other caMt in which family 
landa are alienated, and neither the conwut of th«9 fumlly riur 
the confirmation of king and Witan U ^vun,* Tlittw oX- 
amples represent, in it« foUeat ezt«nt, the prln'ilpla uon- 
tended for by the church, — of bflrriug, by the wluipla writ- 
ing, all future claims &om the bmily or othan, Amoiiif tlm 
family rights waa also included the giurdiiinahl|i of l,li« 
estate of a minor. This appears from the Uw alreiuly ojtail 
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&om Ine 88 to the frum-stot passing into the bands of the 
kin until the child was grown up.' 

The last proposition offered in regnitl to faiuily liind was 
that in theory and primarily it was an untaxed estate. Thia 
view has already been advanced by Dr. Konrad Maurer, 
who argues from the analogous Scandinavian codes, and bases 
on the Northern laws and history the opinion that the family 
land was " a full, free, and unburdened estate." ^ Mr. Kemble 
considered the gafol, already discussed, as a general tax 
incumbent on all estates. Professor Stubbs says: '■ All local 
requirements were met by the allodial obligations discharged 
by personal services." ^ If this be taken to refer to the eom- 
muna! duties, no exception can be taken, but such a construc- 
tion seems to be scarcely borne out by the context. The 
passage cited occurs in a paragraph treating of the power of 
the Witan to levy taxes. Professor Stubbs follows Kemble, 
and, at the same time, is evidently troubled by the incon- 
sistencies of that view, and adds, in explanation, what has 
just been cited. This explanation is so worded that it throws 
no light on the important question, as to whether family 
estates were primarily taxed or fiee. The analogy from the 
Northern law, relied on by Dr. Maurer, is not of itself suffi- 
cient to establish the existence of the same principle in Eng- 
land. Taken cumulatively, however, with such evidence 
as can be obtained from native sources, Dr. Maurer's theory 
may be safely adopted. The laws offer no assistance, and 
the proof to be drawn from the charters would be far from 
conclusive if unsupported by the Scandinavian practice. 
Taxation has already been defined as consisting of services 
which owed their origin to folc-land, and the test of the ex- 
istence of taxation is the appearance in the charters of immu- 
nities which exempted the grantee from it. A first glance 
would lead one to believe that immunity was granted ia 
all cases, and that taxation was therefore universal from 

• Only Iwo righlB of the family as peculiftrlj- pertaining to land hava been 
cUicuBsed. Their powers in other directiops are more appropriately treated in 
another portion of thia Tolume. 

■ Kritiache Ueberachaa, Vol. I. p, B8. 
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the time of the earliest contemporaneous authority. A 
close examination alone will reveal the fact that taxation 
started with the f-olo-land, was not at first compulsory on 
the holders of family lands, and only after several centuries 
spread to all the lands in the kingdom. Before the year 
1000 A.D., there are eight ^ royal grants of what nay fairly he 
considered family land. The first three contain no reference to 
immunity from taxation. The fourth, a ciiMter of Ecgbert's, 
grants family laud which had been previously given away by 
the king, and, on the death of the grantee without heirs, had 
reverted again to him ; while in the hands of the king's 
grantee, it is impossible to say what services were laid upon 
the land under the terms of the book. The fifth and sixth 
are likewise Wessex grants, and contain the immunity, while 
the seventh and eighth cases do not. About the beginning 
of the ninth century, the king's family estates were taxed, 
or, more precisely, fixed services in the nature of a tax 
were drawn from them; and nothing is more striking than 
the steady advance of the principle of taxation under the Wes- 
sex supremacy. Immunity becomes univei-sal in the char- 
ters of Alfred and his successors. It appears, therefore, 
that, before the year 826, no case can be found of royal 
family lands freed from taxation : and it is also true that, 
before 798,3 qq grant of private family land occurs with 
any mention of taxation. Yet there are twenty-seven ex- 
amples of private grants' before that date. Some of these 
are family lands ; it is possible that most of them are 
so. In many cases they are made with the confirmation of 
the king and Witan, and the grantors were presumably 
therefore in a position to secure immunity; yet the ca«e of 
Headda, in 798, is the first case in which this exemption occurit. 
The only inference appears to be that during the fimt three 
centuries of the Anglo-Saxon rule taxation wa;^ by no mean^ 
universal. Although imoiuoity is given in almost every cane 

1 Cod. Dip. XXX., CLVra., DLIXVin,, DCCCCXCV., MXXXV^ 
MLVni., MXLIV., MXLVnL » Cod. Dip. ChXlX. 
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where folc-lanil may fiiirly be considered to have been in- 
volved, it occurs in none of the piivate grants for the same 
period. Whatever the conditions of original settlement may 
have been in Wessex, that province, when it began to assume 
prominence, was far more advanced than its neighbors in the 
development of the centralizing principle and from the time of 
Ecgberht, the spread of taxation, as shown by the charters, 
was rapid, and at an early day complete. The result of this 
examination, which alone serves to throw any light on this 
most obscure and difficult point, bears out Dr. Maurer's 
theory derived from the Scandinavian codes. With the 
analogy so supported by internal evidence, it may be fairly 
concluded that among the Anglo-Saxon, as among their 
Northern brethren, the family land was primarily a " full, 
free, unburdened estate." 

Having attempted to trace the most prominent features of 
family land, it only remains to sketch the course of its de- 
velopment and change during the six centuries which elapsed 
between the landing of Hengst and of William. 

In diaenssing the question of family rights, this has already 
been partially sketched, and it is only needful to complete the 
outline then drawn. The land of the family developed a 
great force in the direction of individualism, — a force which 
worked in two ways ; urging men to redeem waste lands, 
and convert them from common land and fole-land into estates 
of inheritance, and at the same time to limit and destroy, in 
every way, the rights of their kindred. The first process 
was tolerably rapid. The second, running as it did directly 
counter to a cherished and ancient system, moved more slowly 
but not less surely. The importance of the struggle already 
referred to, as revealed to us in the charters, cannot be over- 
estimated. In their origin, the terms hereditary and family, as 
applied to land, were synonymous. Conquest and centralization 
promoted in certain cases a great increase of hereditary lands, 
and the effort of the pure Saxon element was to maintain in 
its entirety the absolute identity of inheritors and family. 
The examples already cited are witness to this effort. The 
most striking evidence of the working of this principle is in 
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Alfred's will, the period of the Saxon revival. Alfred says: 
" And I will that the men to whom I have bequeathed my 
boc-land grant it not out of my kin after their life ; " ' then 
follow elaborate provisions as to the precise course of its 
descent. Ail these provisions in regard to the family are 
about boc-laud ; there are lands willed to his sons and others 
which are not so described ; but no mention is made of the 
latter while limiting the hoc-land to the family. The only 
conclusion left open is, that it was not requisite to hedge in 
other estates of inheritance with such precautions. In entire 
accordance with the principles of his legislation, Alfred 
wished to convert all bis land acquired by book into strictly 
family land. The principle of individualism eventually 
triumphed. The last effort to protect the family was 
Henry's law cited above ; and during the Norman and An- 
gevin period the decadence of the family power was probablj- 
rapid. While the estate based upon the family flourished and 
expanded until it absorbed almost all forma of property, the 
family considered as a legal entity, to which that estate owed 
its existence, perished ; and a few ancient customs in Kent 
have alone survived to bear witness to the peraistence and 
tenacity of pure Germanic principles, the last vestiges of 
what once was a complete system of rights and duties. 
The hostile element of individualism worked on the family 
with both interior and exterior forces. With the former it 
destroyed, with the latter it created and strengthened. A 
double process of development and transformation was there- 
fore constantly in progress. The extension of the family 
principle in the direction of boc-land has been already de- 
scribed. Its expansion ifi another direction is so closely con- 
nected with the "ueit, brai^ch of our subject that they are 
most conveni^ttly'fcreaied together. The growth of the one 
was the extinction' of the other. 

"Family" was not a perfectly satisfactory name for the 
first class, but the description of the second class, resting on 
customary law, as "common" land is open to no such objec- 
tion. Better than any thing else perhaps, this name illus- 
1 Cod. Dip. CCCXIV. 
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tvates the advantage of clinging to general principles, and 
adopting comprehensive classifications in all questions of 
Anglo-Saxon law. The effort of most writers on the subject 
has been to support some one special form of organization as 
the typical Anglo-Saxon community, — the unit of a compli- 
cated system. The authoiity of Kemble ia given for the 
mark, which is, in a measure, supported by Dr. Konrad 
Maurer, Dr. Gneist. followed by Professor Stubbs,' rejects 
the mark aa the basis of the English polity, while the latter 
adopts the township as the constitutional unit. It is not 
within the province of this Essay to discuss the title of the 
township to the place of constitutional unit, but the authori- 
ties certainly do not justify its acceptance in preference to the 
mark or any other community as the unit of the land system. 
The mark, the township, the vicus, in certain cases the vill, 
the hundred, the thorpe or dorf, were all what are now 
termed village communities. Throughout all these organiza- 
tions runs the one abiding principle of community of land ; 
in all of them existed, primarily at least, the kinds of land 
mentioned by Sir Henry Maine, — house, arable, and wild 
land ; and in all cases the land was held by the community 
in a coi'porate capacity. The community in its purest form 
had the title vested in itself; but many communities unques- 
tionably grew up on the folc-land, the title being then vested 
in the state ; on the crown lands, the title being in the crown ; 
and on the private lands of the king or other large proprietor, 
the title being in the king or in such proprietor. In the last 
case, the commonei-s were presumably tenants of the land- 
owuer. This was one efficient cause in hastening the 
downfall of the independent community. The organization 
of the dependent communities was nevertheless, in all their 
complicated internal relations, the same as that of the old 
independent community. For the present, it b sufficient to 
take only the latter for consideration. Before proceeding 
with this investigation, it is a necessary prehminary step to 
distinguish the lands of the community from the folc-]and. 
The analogy between them is obvious and misleading. An 
1 Const. IlUt. I. p. 83, note. 
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example from modern times best shows the difference. Here 
in America exiat, aide by side, the lands of the United States, 
the lauds of the States, and tlie lauds of the municipalities 
and townships. The land of the State, the municipality, and 
the township, are private, as compared with the land of the 
United States. As the land of the State is to that of the 
United States, as the land of a corporation or township is to 
that of the single State, so was the land of the Anglo-Saxon 
community to the folo-land. Another characteristic which 
makes plain the distinction between the common and the folc- 
larid is Ihe different method of treatment employed in the two 
cases. The lands of the folc, or people, were treated as reve- 
nue-bearing lands, as the national fund to which no individual 
bad an inalienable right of separate enjoyment. The landa 
of the community were enjoyed by all in the same way, bore 
no revenue except the rights of user, and every commoner 
had an inalienable right to the enjoyment of a definite 
amount in severalty for a given time. 

The existence of so-called village communities in England 
Las been proved by the researches of Maine, Naese, Kemble, 
Maurer, and others, and is now accepted by all leading authori- 
ties. Theirorganization and internal construction and relations 
have all been a subject of the most thorough investigation, 
and any fui-tJier discussion on this point would be superSuous. 
The way in which the communal lands were absorbed by 
families and individuals has been traced in detail in Dr. Cr. 
L. von Maurer's admirable " Einleitnng," That work treats 
almost exclusively of Continental development, but it cannot 
be doubted that the process was nearly identical in England, 
When Tacitus wrote, the house-land was already, in great 
measure, private property; the arable next became ao, and 
last, the waste. In strict accordance with this order, the 
ordinary example of the communal system which has survived 
is in waste or wild lands. A few cases, comparatively speak- 
ing, have also remained to us of the community of the arable 
land. It is perfectly clear that the hereditary right to an 
allotment for a terra of years was easily converted into an 
hereditary right to a certain parcel of land. The difficult 
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point is to explain the formation of large estates, tlie most 
potent destroyers of the Germanic communal system.^ This 
was chiefly brought about by the right of redemption^ from 
the waste. There is no time within the historic period at 
which difference in rank and wealth did not exist to some 
degree. The rich member of the community, the owner of 
many slaves, iu the exercise of his rights, redeemed land from 
the waste much faster than hia poorer fellow- commoners. 
Conquest, too, was an important factor in the problem ; 
for the leaders, the Mngs, and the erowu obtained much 
larger estates in the couquered territory than the average 
freeman. Books, introduced by the church, and occasional 
sales, all contributed to swell the current. The large 
estates, once started, grew rapidly. Their development 
was the development of the estates of individuals, of family 
estates ; and it was owing to the growth of the large estates, 
by additions from conquest, sale, &c., cousistiug sometimes 
wholly, sometimes in part, of lands not communal, and 
free from communal burdens, which raised one free man 
above another, and thus developed the lord of the middle 
ages and destroyed the old Germanic community, based on 
the system of small freeholds and equality before the law. 
Here, therefore, the growth of the old family estate, now the 
estate of the individual, and the destruction of the communal 
system by the large land owners become coextensive. Men 
found themselves the possessors of estates which they were 
unable to cultivate by slave labor. Sometimes these estates 
consisted of outlying lands * in the same community, and very 
often must have been lands scattered among many communi- 
ties. In either case the utland of the proprietor needed cul- 
tivators. As estates grew, population increased, and the 
ancient communal system afforded no relief to the poor free- 
man, whose inherited share of a share no longer sufficing for 

' See on Ibia V. Maurer, Einlcitung, pp. 20S-2U. Roth, Beneflidalwesea, 
pp. 108-105. 

I V. Maurer, Einleilunif, pp. 150-186. 
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bia needs, naturally turned to the groat proprietor to obtain 
the land which neither the community nor the family could 
give him. The large land-owner was thua enabled to work 
all, his land with profit. Lauds were rented to freemen at the 
close of the seventh century, as appears by the laws of Ine.^ 
" If a man agree for a virgate of land or more, at a fixed rent, 
and shall plough it, if the lord wish to yield him the land for 
rent and service, it is not necessary for him to take it if he 
will give him no house, nor shall he lose the land." The 
system of leasing land for fixed rent and services had, in 
Ine's time, become sufiGciently general to demand special 
legislation. The personal rehilion between prmoeps and 
oomitea was fundamental in military affairs. With the intro- 
duction of services in lieu of rent, the step was a short one to 
extend this principle of personal relation to tenures of land. 
In fact, in the same code, it appears that a freeman was liable 
to a fine for working on Sunday without his lord's permis- 
sion,^ and that if a man left his lord without permission and 
went into another county he should pay a fine.^ The re- 
sponsibility of the lord, instead of the personal responsibility 
of the freeman, is apparent in the law against Sabbath break- 
ing. In Alfred's time the powers of the lord had made such 
progress that legislation had become necessary to preserve 
to every freeman the right to seek a new lord,* In ^thel- 
Btan's lime still further progress had been made. Alfred's 
law as to the right to seek a new lord is reiterated,* and it la 
made incumbent on the family to provide lovdless members 
of the kin with a lord." This course of legislation represents 
fairly the decay of the communal and free spirit, and the 
establishment of the principle that every man must have a 
lord. The substitution of the lord for the community in 
judicial affairs is more appropriately treated in another por- 
tion of this volume, but a similar substitution in the land 
system preceded it. It is only necessary here to discuss 
tvi-3 points, — the nature of the estates thus held of a lord bj 
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fieemen, and the manner of substitution of the lord for the 
community in the proprietorship of the common land. 

The estates of utiaud held by freemen may be most con- 
cisely and exactly described as unbooked laens. That is, 
they were estates of which the title was vested in the lord, 
while the actual possession was conferred on the tenant by 
aome oral form of investiture. These estates were probably 
held at first, as Ine's law suggests, at a fixed rent in money 
or kind ; but in a semi -barbarous community rents could be 
much more easily paid and collected in the fonn of services 
than in any other way, and the latter method no doubt pre- 
vailed. In another law of Ine's, the rent to be demanded 
from a certain amount of land is fixed.' In the " Rectitudinea 
Sijigularnm Peraonarum,"'* it is said that the services of the 
gebur were heavy, light, and moderate in different places, and 
the elaborate laws of William in this direction show that the 
needs sought to be remedied by such legislation were as crying 
as ever.* The general similarity of the services required, and 
the iniiumeniMe local variations, may be gathered from an ex- 
amination of the services of the tenants of Hyssebum twice 
given in the charters,' as well as from the " Rectitudines"' 
already cited. The inference to be drawn is, that rent in the 
form of services was practically arbitrary, and dependent solely 
on the will of the lessor. The only protection possible at so 
early a stage of civilization would be that afforded by custom. 

The phrase "unbooked" is of importance. It has been 
usual to mix all laens together, as if no distinction existed 
among them. The ordinary laen from lord to man has just 
been described as dependent on the will of the lord, and pro- 
tected only by custom ; while a laen by book, on the other 
hand, was held in exact accordance with the terms of the 
instrument, and protected by the sanctity of the charter. 

" Then is three hides of the land which Oswald, arch- 
bishop, booketh to Wynsige, his monk, so as Wulfistan, his 

1 Ine, c. 70. S 1. ' Beet. 8. P,. c. 4. 

» Will, I. e. 2B. and III, 6. 
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father had it with the witness of the chapter at Worcester." ^ 
Again: "Tlien is three hides of the land which Oswald, 
archbishop, hooketh to Eadric, bis thane, both nearer tun and 
farther, as he before had it for laen-land,'"'' In another grant 
of Oswald's to his client ^Ifaige : " Also we write to him the 
croft within the hedge, which is by the Ea.ft of Wiilfsige's 
croft, that he may have it as freely for boc-land. as he before 
had it for laen-land,"* These extracts prove the existence of 
unbooked laeos, and of an importaat distinction between them 
and booked laens. The object of converting laeu-land, pure 
and simple, into booked laen-laiid, was evidently the tixity of 
tenure caused by the reduction of the terms to writing. Thia 
is clear from the fact that the laens were taken ou the same 
terms as under the purely customary tenure ; and a book waa 
simply futile if it did not alter tlie old relation in some way. 
The terms of the lease were not altered; therefore the only 
object of the book was to make the maintenance of the for- 
mer terms more Becure. In the laws already cited, the re- 
sponsibility of the lord for the man, the reservation of the 
right of changing from one lord to another, and finally the 
absolute necessity of having some lonl, all indicate the im- 
mense control exercised by the lords over their tenants, the 
quondam freemen who held their laens, The same view is 
borne out by passages in the charters. Towards the end of 
the nintli century (A.D. 880), Duke ^thelred* grants cer- 
tain lands to the church, and, in augmentation of the gift, six 
men and their families ; " ut sine contradictione alieujus no- 
bilis vel ignobilis, semper ad terram aecclesiae supradietae 
pertineant." This is the first instance, in the charters, of 
the grant of men and their families, and of the principle that 
men could be "adscripti glebae." It does not appear here 
to what class the hominet granted belonged; nor is this of 
consequence. There is nothing to show that they were 
slaves; indeed, it may be fairly concluded they were not, 
for when slaves were intended, it was usual to say so. 
It is therefore evident that, in A.D. 880, freemen of some 
class were granted by book, and were made " adscripti 

1 Cod. Dip. DCXVl- s Coi Dip. DCXVII. 

' Cod. Dip. DCLXXIX. * Cod- Dip. CCCXI. 
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glebae " at the will of the grantor. About the same 
period, the expression fasallus ' or vasallus appeal's in the 
charters, — a hint of the changing relations in the commu- 
nity. In a grant of A.D. 889, men are given with the land, 
and again in A.D, 902.^ There is also a grant* in A.D. 975 — 
marked a forgery by Mr. Kemble — which speaks of lands 
granted " cum octodecim servis, et sexdeeim villanis et decem 
bordis." In another grant of A.D. 987, also marked a forgerj', 
the right to seek a secular patron is specially given by the 
grantor.^ In still another forgery," of a much later date 
(A.D. 1051), there is a grant of lands to Croyland, with 
the reeve, the smith, the carpenter, the fisherman, and a 
variety of others, presumably farmers. In a smalt way, this 
is a good example of the substitution of the lord's tenants 
for the old Germanic freeman, with his hereditary status in 
the community. In late charters, written in Saxon, the 
expression, "mid mete and mannum," is of constant recur- 
rence, showing the ultimate establishment of the " adseripti 
glebae " principle. The history of the large estate, the his- 
tory of the lord and tenant principle, is the history of the 
decline and degradation of the body of freemen which had 
primarily formed the state. In relation to land, the stages 
of the downward course may be briefly indicated as the 
period when one freeman rented an estate to another; when 
one freeman assumed a legal responsibility, and a correspond- 
ing control over other freemen ; and when one freeman 
bought and sold other freemen with his land, and bound 
them to it. These were the powers gradually assumed by 
the great land-owners ; and the unbooked laen dependent on 
their will gradually became the estate of the once free tenant. 
This brings us to the second point, the substitution of 

tl Cod. Dip. MLXXX., CCCCLXn.. DXXXIV. ^^^1 

< Cod. Dip. CCCXV. and MLXSLX. ^^^H 

• Cod. Dip. DLXXXVII. ^^^H 

• Cod. Dip. DCLVL ^^^H 

6 Cod. Dip. DCCXCV. Ii U uaiul to find the occarrence of phrum and ^^^1 
CQRtoma in forged cliarlers a fev jean anlerior lo the time when Ihey came Into 1 

actual exiatence. Ai (he earliest charter cited on tliic point ia clearly ^nuine, ' I 

the (ubseqiient (orgeriei probably do not noGurlj reprtfleQl a reritable legal J 



TfflE ANGLO-SAXOy LAND l^VT. 



the lord for the community. In a general way, it may be 
said that this substitution was due solely to the rise of lai^e 
estates, which owed their existence to unequal powers of re- 
demption, to conqnest, sales, grants, and possibly, in the tenth 
and eleventh centuries, to commendation with land. In a com- 
munity such aa has been already mentioned, where the title 
was vested in the crown, the state, the king, or some other 
individual, and not in the community itself, the process of 
substitution was never necessary. The title was always in 
the crown or lord, as the ease inight be ; and the community, 
which had grown up on the land, had merely acquired cer- 
tain prescriptive rights, exactly similar to the communal 
rights in independent communities. The title was in the 
lord ; the rights ran with the estates held by his tenants, or, 
as in later times, his serfs. The same legal situation was also 
brought about in so great a majority of the cases of indepen- 
dent communities that it may be called univei-sal. In oi'der 
to understand how this was done, it is necessary first to get 
an idea of a freeman's estate at as early a period as may be. 
In A.D. 819,' there is a grant to Croyland, by one Fregisl, 
a soldier. The charter is marked by Mr. Kemble as a foi^- 
ery, but the description of the estate granted is repeated 
in the same words in three or four Croyland charters ; 
and, whether this is a foi^ery or not, an estate probably 
existed corresponding to the description, which is aa follows; 
"... totixra raanerium meum et villam de Langtoft, et in 
campis ejusdem villae sex carucatas terrae arahilis habentea 
in lougitudine XV. quarentenas, et IX. qnarentenas in lati- 
tudine, et centum acras prati, et sylvam et maiiscum duarum 
leucarum in longitudine, et aecclesiara ejusdem villae, et XL. 
acras prati de eodem feodo in campo de Deping," Another 
example is of a similar gift to Croyland. ^Ifgar grants,* 
in A.D. 825, " manerium meum de Baaton cum quatuor caru- 
catis terrae arabilis . . . ; et XLV. acras prati ; et mariacum 
. . . Et aecclesiam villte, et nnum raolendinum, et dimidium 
alterius molendini, et totam piscariam meam in aqua a prae- 
dicto molendino versus occidentem." The first of these 
grants appeara to be the case of a dependent community 
' Cod. Dip. CCXni. K Cod. Dip. CCXXL 
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the aecood, of UocU lying in ao independent commanity. 
The central and most important part b the crvft or t-jft — the 
frum-tlAt of Inii'3 law — Ivii^ irithin the hedge, ss described 
io Oswald's grant to Wynstg, quoted above.' Then comes 
the arable land, tfae meadow for pasture, the msrsh and 
woodland, the fishing and the hantit^. A large estate 
was, io the main, simply the anlimited extension of such 
estates as these. The principal proprietor, having obtained 
all the amble and hoase land in the rarions ways already 
pointed out, had thereby secared the rights belonging to 
all this land in the wild and waste. In early tiroes, these 
were rights allotted, as has been said, in proportion to the 
amount of arable, and they obtained generally on all the 
common. lands. By the descriptions above cited, it will be 
seen that a revolution, similar to that which had taken 
place in the rights to arable lands, had likewise taken place 
in the rights over the waste and wild lands. Instead of 
rights pertaining generally to all the land held in common, 
the owners of arable had acquired certain parcels of the wild 
lands, definite in amount, and distinguished from the mass of 
communal property. The lord who had acquired all or most 
of the arable had likewise acquired all or most of the wild 
and waste land. The title in such land having passed from 
the community, and the community having changed from 
freemen to tenants, notJiing remained to the holders of the 
lord's utland — that is, of the tenant estates — but the privi- 
lege of exercising, on the land of the lord, the rights running 
with their land, and which they had formerly exercised over 
their own communal property. In a dependent community, 
the title had always been in the lord, and the rights were 
purely prescriptive. In an independent community, on the 
other hand, tlie title to the wild and waste lands had shifted 
from the community to the loi-d j and nothing was left to the 
commoner but the exercise of certain rights, to all intents and 
purposes, of no more force or of no better title thon the prescrip- 
tive rights of the dependent communities. In this way were 
the landit of the manor substituted for those of the community. 
In this way, the waste and common of the community became 
1 VTrf< nipnj, p. 87. 
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the lord's waste, and gave biith to the long controversy of 
enclosure on the one hand, and the maintenance of the full 
rights on the other. This was the history of common land in 
the great majority of cases. Instances were doubtless not 
wanting in which the lord or chief proprietor never obtained 
control of the arable lands. To cases of this last description 
the examples of community in arable land, which have sur- 
vived to the present day, may be attributed. Still oftener, to 
judge by the modern examples, the wild and waste lands 
never lost their communal character, in the bi-oadeat sense 
of the term ; and the title remained vested in the community. 

The last class of lands not held by books — the folc-land 
— has now been reached. 

The researches of Allen and Kerable firBt determined the 
true meaning of the expression "folc-land." The obvious 
meaning of the word was also the light one, — the " people's 
land," which belonged to the people in their collective 
capacity, forming an organized whole known as the State. 
This, the only correct view, has been best expressed by 
the first of German writere on these subjects. In the " Ver- 
fasBUngsgeschichte," ' Dr. Sohra says: "The folc-land rests 
on the principle in the constitution that royal and public are 
not the same thing ; that the king, not alone, but only at the 
head of the whole body of the people, represents the public 
power; that, therefore, the public objects are the objects of 
all, and the public property the property of all." What was 
the origin of this public property ? Mr. Freeman " concludes 
from a passage in Ctesar' that folc-land even then existed. 
The passage referred to cau hardly be strained to support 
this meaning ; but it will bear the interpretation that all lands 
at that time were common lands, — the lands of various com- 
munities, — and dealt with as such. This distinction is not 

' Vol. I. p. 84. Dr. Solim oinili an interealing tase. which sliows the poweri 
of the Witan in all grant* tiS tolc-taad by the king. Cod. Dip. CCXL. Landa 
were cUimed as unjuntly bonked, "Quia cum recta liliertate racia Hon euet, 
quia in fligalu ejus (Bnldrcili regia) conacripta et concetu Ailaset." 

< Norman Conqiieil, I. p. GT, note *. Ct. alao Von Haurer, Einleltmig 
p. M, ft. 

■ CBaar, De Bella Galileo, VI. 22. 
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a merely verbal one. The conception of a great territory 
like the folc-land, fonoiDg a species of national fund, and 
representing the national property, could hardly at that early 
time, as it did later, have existed as a distinct conception- 
Something was needed to give to the people, collectively, a 
sense of ownership in the large tracts of land then unoccupied. 
The proximate causes of this sense of ownership which led to 
the conception known as folc-land were migration and con- 
quest. England was won by hard fighting ; and, after every 
man and every community had obtained all they desired, much 
still remained. This was as truly the land of the people, and 
as much the fruit of their labor, as the shares they had already 
received. On the continent, the unoccupied lands fell to the 
crown. ^ In England, the king had a large share of the con- 
quered territory as an individual, and still more annexed to 
the crown ; but the larger portion of the conquests remained 
unshared and national property. The primary use of folc- 
land, according to Beile's celebrated epistle to Ecgberht,^ was 
to reward soldiei-s. This was obviously a national use and 
benefit. With the growth of population, more and more folc- 
land was probably taken, not only by individuals, but by en- 
tire communities ; and thus was the national property occupied 
by people who bad no title to the land, and with no resulting 
benefit to the State. The obvious way to utilize the land 
thus occupied was by drawing rent, which, in this ease, was 
but another name for taxation. Taxation, it has been already 
said, outside of the trinoda neaessitas consisted in services to 
the king, and to this all the folc-land was liable, Folc-land 
thus became the affer vectiffalU of England.' The title was 
iu the State, the usufruct, on certain conditions, in the occu- 
pier, and the only power capable of dealing with this land 
was the people in their collective capacity, or through their 
representatives. A well-established function of the king or 
other leader was to distribute the conquered lands; and ia 

) Itolh, Beaeflcialveien, p. S03, ft. ; V. Maurer. Einleiloug, p. 84, fl. 
' Bedae, Opera Minora ; Ad Ecgberhium Antiititem, $} 11, 12. 
» K. Msurer, Krilischa Ueberschau, p. 102. That terricei were the wpeclal 
chvBCteriBlics of folc-laui], see Cod. Dip. CCLXXXI. 
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this capacity, therefore, with the witness and consent of the 
Witan, in theory certainly the represeutativea of the people, 
he dealt with the folc-land. This was equally true in freeing 
lands from services, and in restoring them. In both cases, the 
consent of the Witan was requisite. • 

Folc-land taken as a whole is easy to understand ; it is in 
discussing the nature of eetates of folc-land that the difficulties 
begin. The authorities which throw any light on this point 
are unusually few, and the information they contain is scanty. 
By the will of Duke Alfred,* it is determined that estates of 
folc-land existed ; that they were held by private individuals, 
and were not heritable nor the subject o£ devise. The im- 
portant passage from which these facts are derived runs as 
follows : " and I grant to Aethelweard, my son, ni hides of 
boc-land . , . and if the king will give him the folc-land in 
addition to the boc-land, let him have and enjoy it. If not, 
then let her [his wife or daughter] give him whichever she 
pleases, either the land at Horaalege or Langafield." Not 
only the four points already mentioned are here at once 
apparent, but it is evident that neither the provision in the 
will nor the fact that the legatee was the testator's son was 
of any legal value in giving a title to the folc-land. By a fun- 
damental principle of law the folc-land reverted to the state, 
while boc-land followed the provisions of the book. This 
conclusion suggests an interesting compansou between the 
English estates of folc-land and boc-land on the one side, and 
the Frankish land-grants of the same period on the other. 
The Merovingian gifts of crown lands were private and heri- 
table estates ; when once created, confirmation was not neces- 
sary to prolong their existence, and was sought merely as 
evidence of the rightfulness of that existence.^ The Carolin- 
gian benefice, the successor of the Merovingian gift, was 
on the otlier hand an estate which lapsed on the death of 
either the grantor or the grantee, and confirmation was sought 

> Cod. Dip. CCLXXXI 1 Solim, Vertuiungigcsdiichte, Vol. I. p. 31. 

« Cod, Dip. CCOXVII. 

) Roth, BencGcialweaen, pp. 210-216. Alio, in general. Roth, Feudklit&C und 
Pnterthanverband ; and contra, Wititz, Ucber die Anfinge der Vaiialitit ; ■ 
Verfaisungagescbichle, Vols. 11, and III. 
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because a new grant was necessary iu order to create a new 
title in the holder or his heirs.* The land conveyed by the 
Merovingian gift was conveyed in full and free property to 
the grantee. The Carolingian benefice remained the property 
of the grantor. In English law the boc-Iand is essentially the 
Bame estate as the Merovingian, while the English estate of 
folc-land, as shown in Duke Alfred's will, would seem to be 
the analogue of the contemporary Carolingian benefice. There 
is, however, hardly evidence enough to establish a demonstra- 
tion of this theory, and the estate of folc-land must therefore 
remain a problem more or less undecided, but apparently fur- 
nishing another illustration of the Anglo-Saxon tendency to 
follow the rapid development of Prankish law only with tardy 
and unwilling steps. The estate of folc-land never became a 
favorite estate of Anglo-Saxon law. 

- Estates of folc-land, moreover, were not ill-defined masses 
of land scattered here and there in the national territory ; on 
the contrary, they were as carefully bounded as any other es- 
tates, and appear to have existed in the middt of other estates, 
In other words, the character of folc-land and its legal posi- 
tion remained for long periods unchanged. To demonstrate 
this, it is sufficient to examine those grants in which folc-land 
is expressly involved. In -Elhelwutf 's' celebrated grant to 
himself, the twenty mancTiteg of folc-land there booked are as 
carefully bounded and described as any species of private es- 
tate could possibly be. Again, in the exchange * of folc-land 
for hoc-land, made by -Slthelbert of Kent, the boundaries are 
exactly given. 

The essential feature of the estate of folc-land was the tax- 
ation of which it was the origin, and with which it was in- 
separably connected. It is not necessary to recapitulate here 
the argument already used to prove this; it is sufficient 
simply to mention it as, above all, the characteristic of folc- 
land. 

But one other form of folc-land remains to be con- 
sidered. This is the laen, to which reference has already been 



I Rolh, BeneSoinliTCBCD, p. 419. 
I Cod. Dip. CCLXXXI. 
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made.^ Professor Stubbs says : " These estates of folc-land 
may have been for a life or lives, or subject to testamentary 
disposition, according to the terms of the grant." ^ Another 
passage^ leads one to suppose that Professor Stubbs considers 
folc-land to have been converted into book-land only when 
the estate created was an alodial and heritable estate for ever. 
This opinion of the most eminent English authority has been 
selected as containing, in the most concrete form, the opinions 
in vogue. In this, as in many other cases, confusion has 
arisen from a misconception and misuse of the term laen. 
The Anglo-Saxon laen was not a leasehold estate in any 
sense of the word. The one distinguishing feature of a lease- 
hold is that it must be for a term of years, — for a definite 
and limited period of time. The time certain is of the very 
essence of any estate less than a freehold. There is but one, 
and that a very late, example in all the Anglo-Saxon authori- 
ties of any leasehold properly so called. The inference is 
unavoidable that the Anglo-Saxons conceived of no estate 
less than an estate for life. Such an estate, it must not be 
forgotten, might be of the most precarious kind as an un- 
booked laen, or an estate of folc-land, so that the tenant, in 
exact language, held only on sufferance ; yet, notwithstanding 
this, if a man had possession, it was prima facie a possession 
for life. In some cases the tenant was liable to ejectment at 
any moment, in others he was protected by the strength of a 
book; but, in the Anglo-Saxon theory, the estate was for life. 
The Anglo-Saxon laen meant simply an estate where the 
title and the possession were not vested in the same person ; 
that is, it was a loan of land for a greater or less period, — 
rent sometimes being received, and as often not. Such being 
the definition of laens there are two classes of them, — those 
which are held by book and those which are not. To the 
latter class belong the unbooked laens of a lord's utland, 
already discussed, and all estates of folc-land. In discussing 
them, it has seemed better to treat those estates held directly 
of the State as estates of folc-land, and portions of such 

1 Vide supra, pp. 86, 87. 2 Constit. Hist L p 77. 

» Constit. Hist. I. p. 130. 
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ites uoderlet by the tenants of the State as laeos. 
■portion has now been reached by this explanation in which 
on issue can be iairXy made np with Professor Stubbs. He 
speaks of an estate of folc-Iand beld " according to the terms 
of the grant." This is a self-contradiction : if the estate were 
one of folc-Und, then there could be no grant ; and, if there 
were a grant in writing, then the estate was, ipso facto, 
book-land and not folc-land. In the scattered instances 
where folc-Iand is expressly mentioned, it is always in an- 
tithesis to book-land. It occurs but once in the laws, but there 
in opposition to book-laud.' Duke Alfred, in his will, marks 
the opposition between estates of I)oc-Iand and of folc-!and 
by his lack of power to devise the latter.' The instances 
of conversion' are all familiar, and all contain the same 
marked opposition between the two classes of land.* Book- 
land, in the ordinary acceptation of the term, unquestionably 
meant " terra haereditaria," or '* terra testamentalis ; " but 
no leas did it mean a laen created by book. Indeed, where 
does Professor Stubbs intend to draw the line? An estate 
for two lives was, in most cases, " terra testamentalis," and 
always an estate of inheritance in Anglo-Saxon law. Is it 
therefore to be said that an estate for one life was an estate 
of folc-Iand, and an estate for two lives an estate of book-land, 
both being created in the same way, — very possibly by the 
same instrument.' An estate created by book, whether a fee- 
simple or a laeu for oue life, was book-land, and remained so 
as long as it was held by virtue and under the terms of the 
grant. This theory runs directly counter to Mr. Kemble's 
views,* a comparatively unimportant matter ; for, great as 
were Mr. Kemble'a services to Anglo-Saxon law, — greater 
than those rendered by any other Englishman, — great also 
as was his knowledge, the results in the shape of scientific 
theory were meagre to the last degree. Every thiug was 
misty and confused. It is a much more serious matter to 
oppose such a writer as Br. Kourad Maurer ; but here again 

> Edw. I. 8. ' Cod. Dip. CCCXVIL 

* CcmL Dip. CCLXXXI, 

* Schmid inpporti thia diatinction, GeieUe, p. 676, ff. 

* Cf. Cod. Dip. CLXXXL * Suans, Val. L chap. ^. ud xH 
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the opposition is to confusion of ideas' rather than to any 
definite theory. The distinction contended for goes to the 
root of the whole system. By applying modern legal prin- 
■ ciples in the discrimination of the various Anglo-Saxon es- 
tates, it has been attempted to prove that under all the 
apparent confusion a really logical system existed, elastic 
enough to embrace all the varied and apparently contra- 
dictory forms of Anglo-Saxon estates. 

The estates of folc-land were obtained in the beginning 
by general and indiscriminate appropriation.' This was nat- 
urally a method employed chiefly by the more powerful 
members of the community. As Dr. Schmid has pointed 
out,* in all the cases where folc-land is expressly men- 
tioned, it is owned by large propiietors, — the crown, the 
church, the king, or some duke or sheriff. Nevertheless, 
as time went on, small proprietors undoubtedly took estates 
of folc-land, and the numberless instances in the charters 
of grants differing from each other in no important par- 
ticular, represent, as Mr. Kemble rightly concludes,* the 
steady process of conversion of folc-liind into bnc-land. Dr. 
Schmid differs from this view,^ affirming that the most 
probable course was conversion from laen land to boc-land, — 
another instance of the confusion arising fi-om a non-appre- 
ciation of the true nature of a laen. Dr. Schmid and Mr. 
Kemble in reality agree perfectly on this point. All estates 
of folc-land were unbooked laens, and no book laens were 
folc-land. If the phrase "unbooked" be added to Dr. 
Schmid's "laens,"' a genei-al term results perfectly synony- 
mous with Mr. Kemble's "folc-land," even if not so exact. 

These estates of folc-land were sublet, as appears by the 
expression in .^thelbert's charter: " cyninges folc-land quod 
abet wighelm and wulflaf."* Wighelm and Wulflaf were 
therefore lessees of the king ; and estates of this description 



' 8m Kriiiiclie Uelwwchao, Vol, I, pp. 103-127, 

* BeilH, Op. Min. ; Ad Ecgbeihtum Antiilitem, S 11. W. Ibid., Eiit. AcctL 
pp. B06-S16. 
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were laens of folc-Iand in the narrower sense, as opposed to 
the general and comprehensive expression of estat«s of folc- 
Iand. 

To recapitolate ; the folc-Iand, as a unit, was the national 
fund. — the common stock administ«rt:d by the king and 
Witan conjointly as representatives of ihe whole State. The 
folc-laad. as divided and held by individuals, was in its 
nature an unhooked laen ; not heritable ; not devisable ; 
alienable, in that the holder could grant all tbe right and 
title possessed by him ; capable of under-letting; and. finally, 
the special and primary tax-paying estate of tbe community.' 
It only remains to discuss, as briefly as posdble, the rights of 
the king and people over the folc-Iand. To enter upon a 
detailed proof to demonstnite that to the king pertained 
certain general rights in the wild land all over the kingdom 
is not necessary. The existence of such rights on the Con- 
tinent has been abundantly proved bj- G, L. von Maurer, Roth, 
Waitz, Sohm, and others ; and Dr. Schmid,* Dr. Konrad 
Maurer,' and Professor Stnbbs have affirmed the same fact 
as equally true in England, Instances occur in the charters 
of grants of these rights which entirely bear out this theory,* 
One of the suits* in tbe Appendix concerns these rights, 
which the king had granted to a bishop. The bishop brought 
suit to restrain the ealderman from asserting certain public 
rights of pasture which conflicted with the bishop's grant. To 
the people therefore belonged also certain general rights on 
the wild or waste folc-lands, as is apparent by this suit. 
These rights of wood, pasture, water, &c., were in strict 
analogy with the communal rights, as were the royal riglita 
with those of the king or lords on tbe Continent. They have 
endured in England until a late period." 

1 This la<t itatt-nient is at Fnriance with tlie tIbws o( Dr. Schmid (Gesetw, 
p. 6781. The »hle ai^umenl of Dr. Eanrad Maurer on this point, already re- 
ferred to in lupport of Mr. Kenible, aiutaina the theory here adianced. Dr. 
Sohm'i adherence to the lame doctrine ii lufflcient to make the leltlement 
anal. 

* Schmid, Qeieize. pp. 67&-678. ' Kritische Ueberiehau, pp. 102-107 

t Cod. Dip. LXXXVI., CCCVl.. DCCXXVII. 

» Cod. Dip. CCXIX. See Appendin, No. 11. 

■ Digby, HiiL of the Law ot Ileal Property, p. 9. 
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Such being the characteristics of Mc-land, as far aa can 
be known, its history and ultimate fate may be readily and 
briefly sketched. Bede's complaint in the early part of the 
eighth century is, that the fole-hiiid had even then been so 
far absoibed by religious corporations and others, that noth- 
ing was left with which to reward the defenders of the 
country. At this comparatively early period the church was 
the great enemy of the national property, but laymen were 
not alow to follow the example of the priesta. A large pro- 
portion of the firafc grants are made "jure aecclesiustico," or 
"ad jus aecclesiasticuni." A gnmt^ of lands in A.D. 736 is 
made "ad construendum coenuhium," and in the indorsement 
it app&ars that this was a griint '-ad jus aecclesiasticum;" 
BO that estates of boc-laiid "jure aecclesiastico " were estates 
conditioned to found a religious establishment or perform 
some similar religious duty. It is the neglect of this condi- 
tion which especially calls forth the invective of Bede. Ap- 
parently, about the same time, an effort was made to enforce 
this condition by retaking the estate on non-fulfilment ; ' and 
in one of the cases given in the Appendix,^ a grant of the 
king, without the authority of the Witan, is annulled, with 
the same general object of protecting the folc-land. That 
grants of folc-land made in the regular way to either the 
church or the courtiers diminished in number or extent, how- 
ever, cannot be gathered from the chartere ; on the contrary, 
such grants become more and more numerous with each suc- 
ceeding reign. As the roj'al power grew, and the government 
became more centralized, the natural tendency was to throw 
the control of the folc-land more and more into the hands of 
the king. The establishment of the Danish rule under Cnut 
exhibits, in a few instances, a very significant change in the 
form of the grants for which the centralization under the 
Wessex kings had undoubtedly prepared the way. This change 
is in the mode of acknowledging ihe advice and consent of the 
Witan, and began apparently by directing grants of folc-land 
simply by a writ in the ordinary form addressed to the shire- 



' Cod. Dip. LXXX. 

* See Appendix, No, 18, t 
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moot,* There are several instances of these grants by simple 
writ, and without the concurrence of the shiremoot, but there is 
only one genuine case of a writ directed to the whole Witan 
of the Nation.^ The exception in Cnut's reign became the rule 
under the strong Norman influences of Edward the Confessor's. 
The course of legislation in regard to fines, confiscation, and 
escheats, has already been examined. It has been seen that in 
this respect the power of the Witan was recognized eveu in the 
days of the Confessor; but the conquering power of William 
broke down this defence against illegal and unjust confisca- 
tions of property. William, however, always paid at least 
an outward deference to the native laws and customs; and, 
if he found it so easy and safe a matter to disregard the pop- 
ular rights in a question so vital as that of forfeiture, it may 
readily be supposed that the principle of the popular or State 
ownership in such folc-land as still remained offered no re- 
sistance. In fact, it had practically ceased to be of any force 
under the Confessor, as appeai-s by the introduction of the 
system of authorizing and legalizing gi-anta by means of a 
simple writ. What had happened to the Continental tribes 
six hundred years before, now happened in England. The 
still unoccupied land passed from the people to the crown. 
The monarchical and centralizing forces of the age proved too 
strong for the old Germanic principles in this as in other 
cases. The people's land, in William's time, is no longer 
heard of. The folc-laiid had become the terra regit. 



The second of the two principal classes, and one utterly 
different in its origin fi-om those already described, alone 
remains to be considered. As the others were the off- 
spring and the pure growth of popular customs, boe-Iand is 
the offspring of the church and the enemy of customs. The 
estates thus created rested upon written instruments called 
by the Saxons " books," and it will be necessary to a clear 
dbcussion to first examine briefly the book itself. 

1 Cod. Dip. DCCXXSI.. DCCLVII., MCCCXIX-, MCCCXXIII., MCCC- 
XXV. 

* Cud. Dip. DCCLVl., MCCCXXri. Thia latter charier Ii by no metni free 
from luipidon. 
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Proof of its iuti-oduotion hy clmrch influence would be 
EUperfluous. Mr. Kemljle accepted the fact long since, and 
it has not been disputed. ludeed, the evidence lies on the 
surface. The most careletut inspection of the charters is suf- 
ficient to discover the religious forms persisting to the latest 
times, and to show that the exclusive object of all the early 
grants was the enrichment or endowment of the church. Nor 
aie the causes far to seek. The church was civilizing and Ro- 
manizing in an eminent degree, and there was beside a power- 
ful motive which impelled them to push zealously the arts of 
civilization in all matters relating to the conveyance of land. 
Under the old Germanic system, brought by the heathen 
Angles, Saxons, and Jutes, from their forests, no way bad 
been devised for clerical acquisitions. What with the claims 
of the family, the community, and of the nation, and the non- 
existence of wills, there was no i-oora for the church under 
the existing methoils. Books were in their essence a mode 
of transfer, and their introduction was rendered less difficult 
than it would otherwise have beeu, by the fact that transfer 
was not a new idea among the Gennans. The ad/atkamire 
of the Salic law is an example of one Teutonic mode of con- 
veyance; the de Chrene-cruda, of fmother; and the indications 
in the Anglo-Saxon charters point to a similar procedure. 

Before the introduction of documents, parties went to the 
land, accompanied by chosen witnesses, and the transfer was 
completed by the actual taking possession of the grantee or 
vendee.' There was no judicial proceeding, such as came in 
subsequently with the introduction of documents. The local- 
ity of the traditio was first lost by gifts to the church; and 
the traditio at the altar gradually absorbed even the name of 
investiture. Scattered provisions in the laws' in regard to 
witnesses, and the language of the books ^ in one or two in- 
stAnces, prove that in England, as on the Continent, the old 
procedure by personal investiture in the presence of witnesses 

' Id tliis brief Ekutch ol the ancicnl modi: of cnriTeyance, I liRve fnllowed 
ehleSy Heuali^r'a able wurk on the Gewerc. &e« Die Gewere. pp. T, 0, 10, II, 
18, 16, 20: aiiHi Solim. V.G., VoL 1.525, fl.; Von Belhiimnn-Hollweg, CivO 
Procesa, 4'.i8. 

» E. G.„«tbelrcd III., 3. » Cod, Dip. LII. lod CLVU. 
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once existed; but the books had so far superseded the old 
method as a means of transfer that, in historical times, traces 
of even the later stage of development — the placing the book, 
a turf, or some other symbol on the altar — occur only in s 
few early cases.' The main object of the new system o£ 
books was to secure better and more enduring evidence, by 
the superior nature of which, and by the solemnity and sanc- 
tity of a written instrument, signed by numerous witnesses, 
the claims of the community, the nation, and, above all, of 
the famUy, were to be most effectually bari'ed. 

Mr. Kenible divides a book,' as distinguished from a will, 
contract, or synodal decree, into six parts, — I. The Invoca- 
tion; 11. The Proem; III. The Grant; IV. The Sanction; 
V. The Date ; VI. The Teste. The firet, second, and fourth 
of these divisions are purely religious, and require no detailed 
examination.^ Five and six are merely formal, useful only in 
questions of chronology and genuineness, or as proof of the 
presence of a Witan, The third division is the grant, which 
contains all the important legal matter of the charter. Be- 
fore discussing the grant, it will be well to sketch briefly the 
general history of the book as a documentary whole, and ita 
various changes in the period from ^thelbert to Edward the 
Confessor. Down to the time of the Wessex supremacy, 
the books present great diversity both in the manner and 
Idnd of grant ; and the religious portions of the books are 
short and simple. From the time of Alfred, the character of 
the books changes very noticeably, great sameness taking 
the place of the former variety. One charter in arrange- 
ment and language so closely resembles another that, in the 
case of Bishop Oswald's grants, and even of all Edmund's, 
it seems probable, as Mr. Kemble suggests, that blank 
forms were used, to be filled up simply with the name of the 
grantee. The religious portions of the grant increase im- 
mensely both in obscurity and verbiage, until, during Dun- 

» Cod. Dip. XU., XXXVII,, CIV.. CSIV., CLXSVII., MXIX. The UtMt 
iiutance of placing n lurf on llie nlcar n in a forged charier. A.D. TBQ. 

' Cod. Dip.. Introduulion. p. ix. 

' One or two cues of & lemporHl lutctlon occar, but oaiy in forged chuten, 
and for the hcneflt of the churub. 
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Stan's period, tliey IjeL-oiiie little more than magnificent non- 
sense, written ill very biid Latin. The facts of intereat in legal 
history to be drawn from the books at this time are very few. 
With the advent of Cnut, and in the subsequent reigus, the 
charters again become simple ; and there is a very healthy di- 
minution of bad paraphrases and doubtful extracts from the 
Vulgate. The private grants increase in number ; and, were 
it not for the general air of Norman inSuence and moukiah 
fraud which surrounds every thing connected with Edward 
the Confessor, the charters of his reign would be almost as in- 
teresting as the earliest ones. It is very striking that, in all 
these centuries, there were no fundamental legal changes in 
the books, and scarcely any new clauses. It was sometimes 
deemed necessary to insert a clause ^ barring other charters, 
and declaring such other charters null and void ; and this 
was almost the only innovation on the earliest form. 

The grant usually begins by naming, either in the first or 
third person, the grantor and grantee. Any free man or free 
woman ^ could be either a grantor or a gmntee,^ and was enti- 
tled to appear in either capacity; so, too, was any religious 
corporation, and any dignitary, noble or ix)yal, spuitual or 
temporal. Grants also could be made by which land was 
conveyed between members of the same family.* As every 
one who was free was capable of making a book, so was the 
law equally liberal m the subjects of grant. Not only lands, 
and all the rights, privileges, or immunities connected with 
them, were made, individually and collectively, the subject of 
written grant, but also every description of personal property, 
and revenues arising from ships ^ and the like, were conveyed 
in this way. There was always a consideration expressed, in 
most cases of a purely religious kind ; " pro remedio animae 
meae," "pro redemptione criminum meorum," and similar 

' Cod. Dip., E. G., MCCSVU. 

1 For the iiaiu) uf nomen tu exhibited in the booki, vide infra, p. IIS S. 

) There ie no evidence lo contiftdiut this general itaiement. I hare foond 
no case of & grant to a clnve. " CUena," which Bometimea ocuura, appeata t< 
bu used in Ibe same sense aa " miniater." 

• Cod. Dip., K. G.. CCXXIX. 

» Cod. Dip. LXXVni., MCCXXXIX. 
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phrases, are the most usual fonos. In some cases, the { 
sideration was, in modern language, a purely valuable consid- 
eration ; and, except for the formal religious invocation and 
proem, books of this sort differ in no essential respect from a 
modem conveyance. In many cases, the valuable considera- 
tion is united with a religious one ; but this does not practi- 
cally change the legal significance of the instrument. The 
estate conveyed is always carefully expressed ; and the nu- 
merous limitations, of which examples are found, served to 
create a great vai-iety of estates, which correspond very 
nearly with some of those familiar to the law to-day. The 
estate most commonly conveyed was the largest possible, and 
corresponds almost exactly to our estate in fee-simple : 
"quam is semper possideat et post se cui voluerit heredum 
rehnquat " ' is one of the simplest forms. A more elaborate 
example is as follows : " Liberam per omnia habeat potesta- 
tem ad habendum, possidendum, perfruendumque sen ven- 
dendum aut commutandum, vel cuicumque ei herede placuerit 
derelinquendura perpetualiter habeat potestatera."' One form 
of limitation created estates in special tail. The grant' was 
to a man and wife, " et si eontigerit ut vobis filius aut filia nati 
fuerint," then to the children. Estates in taU male were not 
uncommon : — 

Cod. Dip. CSLVIL, A.D. 784. " Eus etiam hoc modo dooatum 
est ut fiuum masculum possideat et noD femiuiiium." 

Cod. Dip. CLSIX., A.D. 781-798. " Donabo meam propriam 
haereiUtatem ; tali conditioue adfirmo quod mei haeredes in mea geuea- 
logia inaeccleeiastico gradu de virili sexu percipiaot." 

A much commoner estate than any yet mentioned, except 
the laigest, was an estate for hfe or lives. The collection of 
charters abound in cases of this sort. These grants are 
usually for one life or three lives, but instances of grants for 
two, four, and even five lives are not wanting ; and it was 

I Cod. i>ip, cxvn. 
» CoJ. Dip. ccsxvn. 

other more limited, eitates 

the Code I 

cleanMsa. 



SeleclioDi ft 



Numeroui exsmples of thii, tha largeit, and of the 

are collected b^ Mr. Kemble, in hii lalroduction lo 

given here for the lake merely of 
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not anuaual, at the expiration of the lives as provided in the 
grant, to obtain a renewal for a certain number more. It has 
already been stated that, in all the documents and codes of 
the Anglo-Saxon period, there is but one example of a true 
leasehold estate : — 

Cod. Dip. DCCCCXXIV. (after 1058). *' Here b it declared 
about the contract which was wrought betweeu the chapter at Wor- 
cester and Fulder. That is, that he bavQ the laud at Ludiuton throe 
years, for wliich he paya three pouuds, and let him enjoy the land for 
three year8, and within three yeara give the land to the chapter." 

This example is given as more appropriately coming under 
the description of the various estates conveyed by book. As 
a factor in the ai^ument on laens, it baa already been suffi- 
ciently noticed. 

Other kinds of limitation and condition were not uncom- 
mon. An estate limited to the faniUy has been the subject 
of discussion. Another hereditary estate was granted 
" eadem libertate qua illi conceasum est ; " ' " this ia the land 
booked to Wynaige as hisfather held it." " " This is the land 
booked to Eadric as his father held it."^ Besides these, there 
were the numberless instauces of lands conditioned to pay 
rent. 

In the case of every estate thus far mentioned, except the 
first and lai^est, it will be seen that there must have been a 
remainder, and all the remainders thus left Ijy the estates 
created are duly provided for. This fact, omitted to avoid 
confusion in the general argument on laens, is finally destruc- 
tive of the statement of Professor Stubbs. The provision for 
remainders, which completes the alienation of the estates, and 
renders them as entirely alienated from the folc-land, or any 
other kind of land, as the allodial and hereditary grants which 
Professor Stubbs considera distinctively book-land, is univer- 
sal. Many grants are apparently made simply for the purpose 
of providing for the remainder. Another use of the books 
was the confirmation of estates where any cloud rested on the 
title, or where the protection of the king was necessary to the 

I Cod. Dip. CXLVIII. > Cod, Dip. DCXVI. » Cod. Dip. DCXVH 
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holder of the estate confirmed. One very striking instance of 
this latter use is the case of three sisters who iiiheriled certain 
lands. The lands \rere confirmed to them by the king and 
Witan; one siater withdrew any claim on her part to a shiire, 
and the lands were then reconfirmed, and partition ordered by 
king and Witan,' One form of confiftnation very common 
during the tenth century, and subsequently, was the restor- 
ation of charters which had been either lost or destroyed, and 
it curiously shows the strong respect for customs, that in the 
new charters it is often simply said that the lauds are to be 
held as they were under the old charter.' 

Thus far only grants, or confirmations of grants, have been 
dealt with ; and, though these form a large majority of the 
charters, there are also found books which contain marriage 
settlements, mortgages, and wills. The first of these may be 
conveniently left to the last division of this Essay, which 
treats of the rights of women in land. Mortgages^ occur in 
at least two charters, and are sufficiently well defined to put 
their existence beyond doubt, but not well enough defined to 
determine with any exactness the state of the law in regard 
to them. The most important example occurs in one of the 
cases given in the Appendix (No. 18), from which it is clear 
that the land mortgaged was in the actual po.Hseasion of the 
mortgagee; that on payment of the money loaned, the mort- 
gagee, having found his profit or interest on his loan in the 
use of the lands, was to render back the property at once to 
the mortgagor, and that the failure so to do was good ground 
of action. The other charter referring to a mortgi^e is a 
deed by iEsc wine, bishop of Dorchester, granting certain lands 
to the church (A.D. 995), "quam videlicet ten-am Sigericus 
areliiepiscopus ejusdem aecclesiae Christi, praedeeessor prae- 
fati archiepiscopi .£lfrici, dedit mihi in vadimonium pro 
pecunia quam a me mutuo accepit."* Here the mortgagee 

I C(.d, Dip, CCXSXII. 

« Cod. Dip. MLXXX., MLSXXI., CCCXXXVIIL, CCCXL. ai 



> I have lueil thii moiiern term here limpty ai meaning land pledged for the 
piiyment or money, and not u involTing anj of the reflnemetiU of a later tima 
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deeds &way the mortgaged land, showing that at Bome 
time, or in some way. the title could vest in the mort- 
gagee unconditionally. The facts brought out in these 
two charters are the sum and substance of our knowledge as 
to the Anglo-Saxon mortgage. Slight as the result ia, it 
becomes of interest as showing a pledge of lands for money 
borrowed to have been a conception quite distinct from the 
taking pledges ' of other kinds for debt ; the latter required 
legal formalities, no trace of which is found in our cases of 
mortgage. 

In proportion as tlie sources of information are meagre aa 
to mortgages, they are voluminous on the subject of wills. 
One of the few perfectly undisputed passages in Tacitus is 
that in which he declares that there are no testaments among 
the Gennan tribes. Wills, however, were introduced at 
an early period by church influence. No simpler or more 
profitable way to temporal possessions was open to the 
church than through the superstitious fears of dying men and 
women ; and if the extent to which this practice was carried 
on the Contineut, in the very infancy of the church, be con- 
sidered, it is wonderful, relying on the examples which have 
survived,' that so little was e£fected-in England. Fresh proof 
of the strength of the pure Germanic principle in England, 
and of its resistance to the hostile system, is afforded by the 
iaat that, despite the creation of a class of estates especially 
distinguished as " terra testamentalia," comparatively so little 
devise by will seems to have taken place. Out of thirty-six 
examples, no less than twenty-six are after the beginning of 
.^Lhelred's reign, when the Anglo-Saxon power rapidly began 
to break up ; and, of these twenty-six, sixteen are of the reign 
of Edward the Confessor. Down to the middle of the tenth 
century, there are but four examples of wills in existence, and 
in these there is no reference to royal permission, or to those 
gifts to a superior, afterwards known as a heriot. After that 
time, the permission of the king or lord occurs in almost every 

1 Cnut, II. IQ. But Bee Sohmid's note, p. 642, where all Hie Isw on the 
■object of pledges Is colleuted, 

* Ai the wilU were mostly in favor ol the church, probably a fuir proportion 
htre been preserved. 
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case, aud there is mention of being declared testamentrworthy. 
This fact is susceptible of very simple explanation. It merely 
indicates the extension of the system of unbooked laena 
with the accompanying growth of the lord's power, until, in 
Cnut's time, tiie gift to the lord aud the permission to devise 
property had changed to the heriot, the relief of the next 
conqueror. Every form of property was made the subject 
of devise. Already it has been shown, from the descriptive 
pha-ase in Duke Alfred's' will, " my yrfe-laud " and "my boc- 
laud," that all lands of inheritance were not hoc-land, but, 
in many instances, family land, and, as such, matter of be- 
quest. The probable necessity of family consent has also been 
shown, both from the appearance of kinsmen as devisees and 
witnesses, from the attempts of members of the family to 
break wills, and from the analogy with the grants. These wills 
were made with all possible solemnity aud publicity, as in 
Duke Alfred's case, before king and Witan. The principal 
devisee, in all the later examples and in many of the early 
ones, was the cliurch. The chief peculiarity of the earlier 
wills is, that they make provision iu the first place, and most 
fully, for the wife and children, with remainders to the famQy ; 
while, in the later cases, the church and the king or lord get 
a large share, and the remainders generally are to the church, 
and not to the family. Originally, every free man and free 
woman could make a will, and could take under a will. Not 
only could witnesses take under the will, but the principal 
devisees sometimes acted in that capacity.^ That it was ever 
an undisputed principle of law, that family lauds could he 
alienated from the family by will, seems improbable. On the 
other hand, it is almost certain that an individual possessor 
could direct the course of descent of family lands within the 
limits of the family. 

That the church should also have encouraged nuncupative 
wills would have been natural ; but there are only two in- 
Btances in the charters, both of which are mentioned and 
described in cases given in the Appendix.^ The first will 

I Cod. Dip. CCCSVII. < Coi. Dip. CCCCXCU., MCCXLIL 
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was made in the presence of churchmen onlr, and was appar- 
ently the chief support ci the widow in the litigation which 
ensoed. The second is two handled veazs later* and. like the 
first, seems to hare been sopported bj the judgment and au- 
thoritj of the Witan ; but in this instance the witnesses of 
the declaration wexe not churchmen. It can haidlT, then, 
be doubted that nuncupatire wills. properlT witnessed, had 
perfect yalidity, but, as they were less secure^ held a TCiy 
inferior position to that occupied by written wills. 

This concludes the list of uses to which books were gener- 
ally put by the Anglo-Saxons ; and it only remains to pmnt 
out the distinguishing characteristics of book-land., and briefly 
to trace its history down to the period of the Norman and 
Angevin kings. The first marked feature in an estate of 
book-land, its origin in a written instrument as opposed to 
the estates originating in custom, has been sufficiently dwelt 
upon. The second important quality is, that an estate created 
by book was only held in exact accordance with the terms of 
the written instrument to which it owed its existence ; and, 
theoretically if not always practically, any departure from 
the terms worked forfeiture. Passages can be cited in which 
it is especially provided that any infraction of the terms or 
conditions of the grant should, iptofacto^ forfeit the estate ; ^ 
but the proof rests much more strongly on the evidence af- 
forded by the general tone adopted in all the charters, and 
especially in those where rent was reserved. In all grants, 
the most terrific spiritual penalties are invoked against the 
presumptuous man who dares infringe the terms of the book ; 
and, in cases where rent is reserved, this is applied to non- 
payment, and the more practical remedy of forfeiture by 
default in the stipulated rent is often expressly added.* This 
shows clearly the prevailing usage, and the sanctity attached 
to the terms of the book. It has been already said that the 
book, as a mode of transfer, presents none of the peculiarities 
which belonged to the archaic method, or to the one which 
arose from a combination of the old method with document- 

» Cod. Dip. XLVI.. CCCCVI., DCXLL 

s Ck>d. Dip., E. O., DCLXI., MXLIIL See alto the cases of conflscatioo 
cited tupra, pp. 65, 66, Ck>d. Dip. MXC. and DCL 
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ary evidence, and which were preserved in numerous charters, 
taws, and foiToularies on the Continent. Except in the few 
early examples of placing a turf on the altar, there is no 
trace of either the trad'itio or the inve»titura.^ Both the right 
of possession and the actual possession seem to have been 
conveyed by the simple modem process of passing the books, 
or mutual exchange of deeds ; e.g. : — 

" Libroa qtios ante non habebat in eodem concilio illi reddebat." ' 

" Duasque acripturas per omnia consimiles bujua recoaciliattoDis 
conscribere atatuimus, alteram habeat epiacopus cum telligr.apUia aec- 
clesiae, alteram Egberbt et ^tbelwulf regea cum hoereditatiB eorum 
scripturis." ' 

In two cases in the Appendix, the right of possession and 
the title passed by the simple deliverj' of the books ; and in 
others the same effect is apparent from the manner in which 
possession of the books is treated.* 

The mitnner in which a grant was declared is described in 
a late example, reciting the agreement between Oswulf and 
his wife .^thelitha and Abbot Leofstan. After stating the 
subject and terms of the agreement, "Ad quorum uocem, 
imposito silentio, coram omni populo epbcopus Wulfwius alta 
uoce respondens dixit, Quicunque hoc dono sanctum pri- 
uauerit Albanum sciat se," . . . then the spiritual sanction, 
"Cui cuncti qui aderant Amen responderunt." * This or 
fiome similar formal recitation before the Witan, the witnesses, 
or the chapter, as the case might be, probably gave to the 
book its binding force, and was equivalent to putting it upon 
record,® 

' Heuiler's work on the Gewere, already referred to, ia an able and eihauat- 
ire treatise on these points in conllneniat procedure- In one cnse (tee Appendix, 
No. 27), K reference occurs lo talcing poiieislon jn the presence ot witneasea ; 
but this has been rejected on the ground that the land in question was the sub- 
ject of litigHliou, and (he Hitnesaes were probably official, in order to see the 
decision of the court carried out. 

' Cod. Dip. CCXX. 

■ Cod. Dip. MXLIV. 

» Appendix, No». 6, 6, 9, 13, 15, 17, IB. 23, 25, 27. All these casei show 
Tery clearly the position and legal force of the book ; particularly No, 18. Seei 
eapecially, Cod. Dip. CCCXSVUt, CCCCXCIX. 

' Cod. Dip DCCCCXLV. 

* Id many caaes, reference !« mnde to putting the booki In cbvTctaH and 
other aafe places. 
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But one point remains to be noticed, — the escheat of boo- 
land, already partially discussed in the note on the subject of 
escheat in general. 

Cod. Dip. MXXXV., A.D. 825. "Hanc qulppe tellurem fidel- 
issimua quidam praefectorum meorum vocabulo liurlighardus olira me 
doDoute poBsedit, aed ille poatmodum siue liberis defiinctiis eandem 
terrain sine haereditaria sententia nemine sibi auperstitfl exUtente de- 
reliquit, iicque tellus ipsa cum omnibus finibus ejus, optimatum meo- 
rom decreto adjudicante, mtchi, qui earn antea possedi restitnta est." 

Cases of escheat, as already said, if such a thing existed at 
aU, were certainly rare, owing probably to the family organ* 
ization ; but it may be inferred, from this and the example 
about to be discussed, that estates of book-land always 
reverted to the donor. The theory that all land, of book 
or otherwise, escheated to the king, is disproved by the 
case of jElfeh.^ ]f this had been a simple case of intes- 
tacy in ordinary lands, the family generally would have come 
in ; but, on the contrary, all the land given byiElfeh reverted 
to him on the death of the donee, Eadric, intestate and without 
children. This points to the conclusion that the prevailing 
principle was the reversion of all book-land, on the death of 
the holder childless and intestate, to the grantor and his 
heirs ; and therefore estates of book-land could not escheat 
to the king, except in the rather improbable case of the ex- 
tinction of the families both of grantor and grantee. 

Another important fact as to books, bearing on the sanctity 
attached to them, is their influence in litigation. In a case 
under Offa,^ the holders of the books prevailed against the 
parties in possession. In another case,^ four years later, the 
grantees made no attempt to recover the land of which they 
had been disseised, until the books, which had been stolen 
from them, were recovered ; and, when they had obtained the 
charters, they, as possessors of the documentary evidence, 
were sustained by the Witan against the party iu possession, 
although the latter was the king's grantee. In anothei 

> See Appendix. No. 21. 

» Appendii, No. 5, Cod. Dip. CLXTV. 

• Appendix, No. Q, Cod. Dip. MXIX. 
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case' (A.D. 840), the claim of the holders of the booia 
was Rgaiti sustained against the king and his grantees. In 
still another instance,* which illustrates also the rigid adher- 
ence to the terms, the suit went against the holder of the 
land for a slight infringement of the conditions of the grant, 
lu a case ' about the year 1000, a claim founded on the pos- 
session of books was sustained against the person in actual 
possession of the land. The retention of charters also, in two 
cases,* carried with it the right of possession. These citations * 
show, better than any thing else, the legal force of a book. 

A few words suffice to tell the history of book-land. The 
system of making grants by written instruments went on 
unchecked until, with the advent of the Normans and the 
system of feudal tenures, the old significance of the Anglo- 
Saxon book, as well as the name, almost disappeared. The 
importance of the book primarily lay in its opposition to the 
old Germanic customs and principles, and in the protection it 
afforded against the claims recognized by that system. When 
each and every estate formed but one link in the great feudal 
chain, there was no longer any use in the book as the Anglo- 
Saxons conceived it. The only characteristic it retained was 
as an evidence of title. Charters and title-deeds went on 
accumulating iu great abundance, but the old Saxon book 
perished with the Conquest. In all Domesday, there is but 
one estate of boc-land mentioned. The cause of this sudden 
disappearance is obvious. The book had been introduced and 
used to supply certain needs and bar certain claims. When 
those needs and claims no longer existed, the vital force of the 
principle of boc-land was extinct. There was but one object 
left for a written instrument, to evidence title ; and the Nor- 
man charters fulfilled that object. If the Norman charters 
preserved in Dugdale, the Abingdon Chronicle, &c., be ex- 
amined, it will be found that the religious portions of the 



I Appendix, Ho. IS, Cod. Dip. CCXLV. 

* Apperdii, No. 16, Cod. Dip. CCCXXBL 

» Appendix, No. 26, Cod. Dip. D COGS XIX. 

* Appendix, No«. 17 and 18, Cod. Dip. CCCXXVIIl., CCCCSCH. 

* Alretdy referred to with otheri. IWt rajmi, p. 110, note i. 
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book are gone, and that the consent of tlie Witan very- 
soon diaappeara. The keen legal spirit of the new con- 
querors soon reduced the charters to the simplest form in 
which they could serve as evidence. They differed as essen- 
tially from the books, as we see them in the Codex Diplo- 
maticus, as the system of William differed from the Bystem 
of Alfred. The ultimate position of boe-land as the family 
land, under the laws of Henry, has already been pointed oat. 
In treating of family land, no attempt was made to deal 
with the question of inheritance. Under the customary law, 
males were preferred to females, and nothing more ; and dif- 
ference of sex did not work absolute, but only conditional,' 
exclusion. The theory that, in respect to the legal position 
of women, the Anglo-Saxon conception did not differ in prin- 
ciple from that of the pure Germanic codes of the North, 
is abundantly proved by the books. The charters are full 
of cases in which women are grantors and grantees,' ven- 
dors and vendees,^ plaintiffs and defendants,* devisors and 
devisees,' without a variation in the terms of the instrument 
which could raise a suspicion of difference in sex. In all the 
law to be drawn from the books, women appear as in every 
respect equal to men. To women and men are given the 
same immunities and the same privileges, and on them are 
laid the same legal and political burdens.' A woman was as 
good a witness,' and as good a helper in the oath ^ as a man. 
There is no occasion to enter into a detailed proof of all this. 
The fundamental principle of the equahty of women before 
the law, in every thing relating to land, except the family 
land, is indisputable, and is apparent on the face of the 
charters. A much more difficult question to answer is that in 

• Vld« mpra, p, 74. 

« Cod. Dip., E. G., CCXXIX., DXXXV. 

« Cod. Dip., E. G.. MCXKIIL, DCCLXSXEC. 

• Cod. Dip. E. G., DCXCm., DCCIV. See aUo Appendix, Nof. 
» Cod. Dip,, E. G., CCXXSV., DCLXXXV. 

• Prom [Ilia it would leein that miliWry lervioe must bave been coramnted 
■t quite an early period. 

1 Cod. Dip., E. O., DCXCIIl., DCCIV. See also Appendix. Nos. 23 and 28, 
» Cod. Dip., E. O., CCCIV., DCXCm. See also AppenOii. So. 32. 
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regard to the position of married women, and the law of dower. 
As to the former, it appears, from a grant A.D. 855, thai a man 
could convey land by book to his wife.* Examples also occur 
in which husband and wife join as grantors,* devisors,' and 
vendors;* and, in other cases still, they are joined as gran- 
tees,* vendees,® and devisees,' — the law of survivorship 
sometimes being duly enforced by the terms of the in- 
strument. This is evidence that in England, as in Ice- 
land, husband and wife held and administered property in 
common ; but no light is thrown bj these eases on the law of 
dower. In the charters, there are eight references to dower 
or morning gifts, and two to marriage settlements : — 

Cod. Dip. MCCCV., A.D. 1008. Deditque conjugi suae .^Ifgife 
Bub haereditario dnuliui dono." Ou the death of the husbtuid, the 
widow again marries, iind carries to her second husband these lands 
j^ven iu dowry, which are subaeqiieutly forfeited for the crimes of the 
woman and her second husband. 

Cod. Dip. DCCCCXXVI. (before A.D. 1009). " Ego Gytha 
oomilissa coDcedo aecdesiae . . . terram meam de Scireford quae est 
de dole mea." 

Cod. Dip. CCCXXVIII. (after A.D. 900)." " Then it was the 
opinion of all of us that Helmstan might go forth with the charters, 
and prove his right to the land, that he held it as .Xihelthrith gave it 
to Oswulf, in foil property for a fair price ; and she told Oswulf that 
she was fully entitled to sell it to him, because it was her moming- 
gift when she first came to Athulf." 

Con. Dip. MCCLXXXVUI., A.D. 965-903. ^Ifeh booked 
to his nephew, Kadric, certain lands. Eadric died childless and intes- 
tate ; and all these lands reverted to .Sllfeh, who conftrmed one of tha 
estates. Cray, to his nephew's widow, because it had been her morning- 
gift, and kept the other two estatcB, Erith and Wouldham. The 
nephew's widow married again, and, aided by her second husband, 

1 Cod. Dip.. E. O., CCLXXVL 

' Cod. Dip., E. G., DCCLXVI.. MCCCXL. 

« Cod. Dip., E. Q.. CCCCXCIL, DCCCCLXXL 

* Cod. Dip.. E. Q.. CCXC, CCXCIX. 
» Cod. Dip., E. G.. CCCXLV., DCXXXVIL 

* Cod. Dip., E. 0., CCLXXIX. 
I Cod. Dip,, E. 0., CCCXIV. 

* See Appendix, No. 17. 
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entered upon and claimed Wouldham, as well as Cra;, on .^Ufeh's 
death. But ^Ifeh'a will was sustained on trial.* 

Cod. Dip. MCCXC, A.D. 995. Wynflaed demes certain lands 
ki Eadmer, to whom she also devises the remainder in certain other 
lands "at Faccancumh, her morning-gift." 

Cod. Dip. DCCIV.* (after A.D. 1000). '* Ther the widow prayed 
Archbishop JElfric, who was her intercessor, and iEibelmere, that they 
should pray the king that she might give her morning-gift to Christ's 
churcli, for the king and all his people, on conditiun that"' . . . 

Cod. Dip. DCCXXXIL, A.D. 1016-1020. " Here is declared by 
this writing the contract which Godwioe wrought with Beorhtric 
when he married bis daughter ; that is, first, he gave her oue pound's 
weight of gold for that she received his will ; and he gave her lands at 
Street, &c." This was before the king and Witan, whose names fol- 
low, and then the names of those who made the wedding-feast at 
Brightling. " And so whichever survives shall hold all llie lands I 
gave her and every thing." 

Cod. Dip. DCCXXXVIII., A. D. 1023. " Here is it declared by 
this writing about the contract which Wulfric and the archbishop 
wrought when he got the archbishop's sister to wife ; tliat is, that he 
promised her the land at Alderton and at Eibbesford for her life ; 
and promised her the land at Knightwick, that he would obtain it for 
her for three lives from the chapter at VVinchcombe; and granted her 
the land at Eanulfiutum, to give and to sell to whomever she most 
pleased during her life, and, afler her life, as she moat liked ; and he 
gave her fifty maiicuses of gold, and thirty men and thirty horses," 

In the lawn, the principal pastiages on the subject o£ 
marriage occur in Appendix VI, of Dr. Schmid's collec- 
tion, " De sponsalibus contrahendis," — popularly known as 
"The Kentish Betrothal," and attributed by Dr. Schmid to 
the reign of ^thelstan. Two paragraphs only in this Ap- 
pendix throw even a side light on the subject of dower in 
lands : — 

C. 3. " Then afterwards let the bridegroom declare what he gives 
her that she chooses hia will, and what he gives her if she surviTa 

' Appendix, No. 21. * Appendix, No. 36. 

* See also Cod. Dip. DCLSXXV. and DCCCCLXVIL 
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C. 4, " If it be so agreed, then is it right that she be worthy half 
the inheritance, and all, if they have a child, unless that she after- 
wards choose again." 

It is shown elsewhere that, if a widow married within a 
year aft«r her husband's death, she was considered unchaste, 
and forfeited all rights in his property. From the passages here 
collected, it may be inferred that it was a common practice 
to dower with lands, and that dower might be the subject of 
contract.^ It is not apparent that there was any legal dif- 
ference between the lands of dower, and those of the morn- 
ing-gift. In both, the woman's power was absolute, as may 
be seen from the case where she carried the lauds "ex data- 
licii dono " of her first mEtrriage to her second husband. 
^Ifeh's case does not militate against this theory of absolute 
power on the expiration of the first year. In that instance, 
the law of reversion of bock-land prevailed over the law of 
dower. The discussion has been confined to those facts 
which are solely to be drawn from the native sources, but 
these few facts are suflScient to bear out fully the analogy 
with the Northern codes, 

An essay on the Anglo-Saxon land law cannot be fittingly 
concluded without some reference to the feudal system, and 
the subject of military tenures. The researches of Thudi- 
chum and Hanssen have established the fact that personal 
freedom did not primarily, among the German tribes, rest on 
the possession of land. The opposite view is that supported 
by Waitz,^ and has been completely overthrown by the able 
arguments of Sohm^ and Roth,* The latter have further 
shown that the attendance on the court and service in the 
aimy were, under the pure Germanic system, incumbent on 
every freeman, and therefore not on the possession of land, 
Thia view is also adopted by Dr. Schmid* and Professor 
Stubbs,' It will not at thia day be disputed that the same 



1 Vide >B/™, p. 176. 
» Sohra, R, G„ VI. p. US. 

' Rq[Ii, Feudnlitttt unci Unterlhanverband, pp. 322-335. 
pp. 42 and 1H2-200. 

' GcMtie, p 687. » CoQ»tit. Hi«t. 1. p. 189, 
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BTstem existed in England. The only question is one of 
time. When did the Germanic army constitution break 
down and make room for the purely feudal system ? In 
answering this question, it must not be foi^otten that the 
personal relation of prinaept and comea was brought to 
England; and the extension of this relation to matters in- 
volving the holding of land has already been shown. More- 
over, another prevailing cause of feudalism, large estates, had 
existed in England from the earliest period, spreading slowly, 
until, under the Confessor, they must have been almost uni- 
versal. Beneficial tenures of a modified form also prevailed 
in later times,' and, therefore, all the factors necessary to 
produce feudalism were present, except the all-important one 
of the army constitution. The old Gennanic system of uni- 
versal military service was but a form of taxation,^ and the 
feudal system which replaced it was simply another clumsy 
kind of taxation imposed for the same objects. The germs of 
feudalism had all existed iu England, and had there slowly 
expanded; but, as has just been said, the degree of develop- 
ment can be determined only by fixing the introduction of 
military tenures; or, more explicitly, the period when land 
is held on the condition of military services and personal 
relations is the true feudal period. In the time of Ine, the 
old Germanic system still prevailed. His laws provide that: 
" If a gesithcund man forego the fyid, let him pay one 
hundred and twenty shillings, and lose his land ; having no 
land, sixty shillings. A ceorl, thirty shillings for fyrd-wite 
[army fine]."^ At the beginning and during the first half, 
therefore, of the eighth century, it is absolutely certain 
that the old system prevailed. The theory of Dr. Konrad 
Manrer has met with general acceptance. He concludes 
from two passages in fragments of the Northumbrian Codes: 
" That, at least since the beginning of the tenth century, the 
higher military service was connected with the possession 
of five hides of land"* (a rather misleading statement), and 
that this was a reform introduced by Alfred. This arrange- 



* Krilische Ueberachau, 11. 408, 409. 



' Vide Mupra, p. 80. 



• Ine, c. 61. 
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meat of Alfred's iatroduced no new principle, but merely 
sti'engthened a connection which already existed. The tri- 
noda Tiecettitat is mentioned in the earliest grants ; and in 
Ine's law, just cited, the office of land in connection with 
military ser^-ice is perfectly clear. Confiscation of land was 
a means of enforcing attendance which a pecuniary fine 
might have failed to effect. The espres-sion, "five hides to 
the kiug's utware, or army summons," relied on by Dr. 
Maurer, is simply used as a badge of a certain rank liable to 
certain kinds of military equipment ' and service. It cannot 
be inferred that five bides were more liable to confiscation 
than one. Grants of less than five hides are frequent, and 
always liable to the trinoda necetiitat, and to confiscation for 
failure in army duty.' Five hides were simply a qualifica- 
tion for a degree in the kinds of army services. As the small 
freeholders gradually sank in the social scale, land became 
more and more the badge of freedom. The expression of the 
Northern laws — and this is absolutely the only autboritj 
suggesting military tenures to dispose of* — does not represent 
the really vital change at work in the English army. 

It is not within the scope of this essay to discuss the 
changes which had actually taken place in the array consti- 
tution, and had insidiously undermined its strength. At the 
time of the conquest, the feudal system did not exist except 
in embryo. The army which fought at Stamfordbridge and 
Hastings, with the exception of the mercenary household 
troops, was the " fyrd," the militia of the shires. With 
this militia, army duty was an individual responsibility in- 
separably connected with the status of every freeman, did 
not differ from the early Germanic system, and had no con- 

> Bobertson, Hist. Easaja, pp. tU.-i. Stubbs, ConstiL Hist, 189. 

' See caies of confiacation given Bb{>Te, pp. 66 and 66. 

' Cod. Dip. CCSIV. In thi. charter of CoenulO, Ihe phraae occnri : " Ei- 
pediiionei cum XII. Tuaallia et cam ttnlii aciUis eierceanl." The whole 
chuter aeema to me, from inlemnl evidence, b very Uie »iid clumsy (orpery, 
kllhough psaaed by Mr. Kemhle u genuine. Admilling, however, tint it is 
Senaine, it in no way militalel agninst the atatetnent in tlie tent. T)ie phraee 
oci:araiD tlie uaunl exception in f^vor of the trinoiia necfisiioM, — the uniTerial 
and common duty, and can therefore be moat naturally conatrned u referring 
the number of free tenanta on the eatate liable to fjTd. 
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nection with land as has just been shown. The great features 
of the feudal system in its complete development were the 
military tenures of land ; and without them no perfect system, 
such as afterwards existed, was possible. 

If the course of native development had not been changed, 
feudalism would have followed sooner or later in England, 
as a natural out-growth, just as surely as night follows day. 
Whether a purely English feudalism would have been the 
same as that of the Continent, or whether it would have been 
more modified or more extreme, no one now can say. This 
alone is certain, that the slow, strong progress of England 
was rudely broken, and on the nascent feudalism of the 
Anglo-Saxons was superimposed the full-grown system of 
William and Normandy.^ 

' The following note use omitted until the plates of the work hud been 
pnrtl^ t^ast, and could not. therefore, be inserted in its proper platx on p, 6T, where 
it WHS Raid lliat " the DanerKld, at the close of the tenth century, was a great 
extension of the power of the Nationai Assembly," The sliip-monej asseised 
In 1008 was of Che same nature as tlie Dantgttd. It was an extraordinary levy 
for purposes of defence ; and the first trace we find of it dates from the same 
period as the Danigrld. Archbishop ^Ifrio's will (Cod. Dip. DCCXVI.) only 
proTea that, at the close of the tenth century, shires were expected to furnish 
ship«. To say that the fleets of Alfred and Edgar were the same thing in prin- 
ciple as the ship-money of .Xthelred is llice saying that the Riilltnry service of 
the Germanic fireman wai the same thing as the iJanrgM. The fleets of Alfred 
and Edgar were perhaps raised by voluntary contributions, or, more probably, 
were included in Che Irisadu aeceiii'ut, as a port of the duty of every freeman in 
providing for defence. Every thing on the point is, however, wholly conjectu- 
ral. At the close of the tenth century, the shires were apparently responsible 
for ships ; and this was made the excuse for commating thU provision for de- 
fence into a tax, like the Danegeld, liable to rtbuie, a.od whicli led to the moat 
nujoat extortion. There is no trace ilial it wa» any thing but a new and 
extraordinary extension of power on the part of the Witan, or that, before the 
period of weakness and disintegration at the close of the tenth century, it waa 
■n? thing but one of the Aindamenial duties of every fteeman. As to AltVed's 
fleet, see Asser, A. 877, Sax. Chron. ; and Florence, 897, This view is opposed 
to that taken by Mr. Freeman, Vol. 1. p. 3S8 and note L, L, ; cf. Dowell's ni». 
tor; of Taxation in England, p. 23. 
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The principal difficulty in dealing with Anglo-Saxon 
Family Law is occasioned by lack of material. The legal 
sources of the Anglo-Saxon period contain little pure family 
law, and even the main outlines of the family system of the 
Anglo-Saxons would be difficult to determine without a 
knowledge of the kindred systems of the continental Ger- 
mans. The reason is not far to seek. The earliest collections 
of written laws among the Germans were not comprehensive 
codes, designed to cover the whole region of law, but in the 
main only records of new principles introduced by speeifio 
legislation or through the medium of the courts. With the 
migration of the tribes a rapid development of law began, but 
at first only particular branches of the law were affected. 
Family law, belonging entirely to the domain of custom, op- 
posed the most stubborn resistance to innovation, and re- 
mained longest outside of this development. Dealing with 
the intimate relations of private life, and administered with- 
in and by the family, its rules formed part of the daily 
habits and of the common sense of the community. Family 
law, therefore, offered little occasion either for judicial deci- 
sionB or legislative enactments. In certain cases the violation 
of family rights and obligations entailed legal penalties, but 
more frequently family custom and public law are found 
opposed. In two directions, however, the family system was 
gradually modified. On the one hand, the old independence 
of the family in private feuds, dangerous to the peace of the 
state, was gradually limited by the growing power of public 
law; and, on the other, the church exerted its influence to 
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soften the harsher features of the old system. Most of the 
provisions in the laws relating specially to the family are 
innovations in one of these two directions. Few as these are, 
they are sufficient to prove that the family system of the 
Anglo-Saxons was essentially the same with that found 
existing in all other German tribes, 

The importance of the family in all early societies of the 
Indo-Germantc race has been so often dwelt upon, that a long 
discussion of it here would be superfluous. Saxon England 
formed no exception to the rule. The family was not only 
the most important institution of private law ; it stood also at 
the bottom of the whole police and criminal system. In the 
eariiest times it was upon the family that the state chiefly 
depended for the maintenance of peace and the punishment 
of crime. It was to the family first of all that every member 
of the community owed the protection he enjoyed. In child- 
hood the family watched over and protected him, even from 
bis father. Members of the family were his witnesses and 
sureties at his marriage. Before the court they swore for 
him either to support his claim as plaintiff or his denial as 
defendant ; and, in case of necessity, they were obliged to pay 
his fines. In the blood-feud they stood beside him to defend 
him even with their lives. Even after his death, their guar- 
dianship did not cease. If he were miuxlered, they avenged 
his murder or exacted compensation for it. They acted as 
guardians of his widow and children, and took charge of bid 
estate till his children came of age. All of common blood 
were bound by these ties of mutual right and obligation. If 
these ties had been somewhat loosened, if the bond of kin- 
ship among the subjects of Ine and Wihtraed was no longer 
what it had been among their ancestors at some remote past, 
it was far fixim being the mere nominal connection that it 
has since become. Though the family no longer owned and 
administered its property in common, the traces of the older 
system were still seen in the right of heirs to prevent the 
alienation of the family estate, a right not limited to descend- 
ants, but extending to more remote kinsmen. In the Anglo- 
Saxon period only the first steps had been taken in that 
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development wliich has continued to modern times, exalting 
the individual at tlie expense of the family as a whole. 

What, then, was this formidable association? There were 
two groups of individuals in the Anglo-Sason commuuity, 
to which the word family may be applied, but, for the sake 
of clearness, it will be better to give them specific names. 
The first and larger group, including the whole body of the 
kindred, is called in Anglo-Saxon the maegth or maegburh. 
Of course, in speaking of the whole body of the kindred, 
reference must be made to some one pei-son as the starting 
point. III the course of this essay, therefore, whenever 
the maegtk is mentioned, it must be understood to mean 
the maegth of some one person, the propositus. The second 
and smaller group, including only the husband, his wife, and 
children, may be called the household. That these two 
groups were really distinct, and that the smaller was not 
merely a portion of the larger group, follows from the rela- 
tive position of husband and wife. Nothing is more evident 
in the laws than that the wife is not regarded as kin to 
her husband's kin. The wife, at marriage, did not become 
one of lier husband's maegth, but remained in her own, 
If she committed a wrong, neither the husband nor his 
maegth were in any way responsible. Her kindred alone 
bore the feud or made compensation.^ If the husband com- 
mitted a crime without the cognizance of his wife, the wife 
and her kin were free from any obligation either to bear the 
feud or to make compensation.' It follows, as a matter of 



1 Sofamid, Anh. VI. § T. " But if k mnn desire to lead her out of the land 
Into wiother ihHoe'a land, ilien it i* adrisable that her trieods hare there an 
agreement lliat no wrong ehnll be done her, and if tiie commit a fault, thai they 
may be nearest in the hot if »he have not wherewiih ihe may make bot." 
Hen. I. 70, J 12. " Similiter, al moliet homicidium facial, in earn vei in pro- 
geniem »el parentei ejus Tindieetur, »el inde componat ; non in virum iuum, 
«eu ciieoielam innocenleni." 

' Ine, 67. " If a husband ileal a chsltel and bear it to hia dwelling, and it be 
intertiated tlierein. then ahail he be guilty fbr ht« part without hi» wife, for Bb« 
mujt ol>ey her lord. If she dares to declare on oath ihnt ahe laaled not of the 
stolen property, then let her take her third pan." Cf. Aelhelst. VI. 1, 5 1 ; 
Cnot n. 78; Wlii. I. 27. That the wife and her kin were not reiponiible tat ■ 
homidde uommitied by tiie hueband needs no proof 
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coatse, that Uie wergeld of the hosband was paid to bif 
maegth, as the wetgeld of the wife to hers.' Moreover, the 
wife had no rights of iaheritance from the hosband or his 
jnaegth, and he cotUd not inherit from the wife or her 
maegth? The household was fonned bv the alliance of two 
perHons, who had different maegthe. The maegth of the 
woman intrusted to her husband the gnaidiau^bip over her, 
which they, up to that time, had exercised. He became her 
active guardian ; but her maegth constantly watched over his 
administration of his trust, and interfered to protect her if 
necessary. This guardianship exercised by the husband over 
the wife and her estate was essential from the nature of the 
marriage relation, but it did not place the wife in her hus- 
band's maegth. It did not create between husband and wife 
the mutual rights and obligations ari^ng from the blood-feud 
and froro inheritance, and it was these rights and obligations 
which especially characterized the maegth. These existed 
only between those of common blood. To miike the house- 
hold therefore a portion of the larger group of the maegth is 

1 It WW an invariable principle that tlio*e vrho would liav<> to pay the wer- 
geli), i( iheir kiniman cominitled hotniciile, should receive it if lie were slain. 
Ben. I. T&, J S. " Si quii hujuamodi facial hoinicidium, pnrentet ejus tantam 
werae reddant, qnnnlura pro ea reciperent, si occiderelur." The htali/ang wai 
paid to the father, children, brothera, and paternal nuclei. There is never any 
queitlon in pure Anglo-Saxon lav of ita pay ment to wife or to husband. The 
wergeUl belonged to blood relBtions. Sclimid, Anh. VII. c. 1, S 6; Hen. I- TO, 
If 4,7, The puBsnge in William '■ Law* (I. !)). " De were ergo pro occiso soluto, 
prima vlduae x •ol. dentur, elc," cannot be accepted am evidence against the 
earlier and more reliable paaiagei. It ig not without significance lliat the 
wife's wer was estimated by the position of her faiher, not of her liuaband. 
Ken. I, TO. S IS. " Hi mulier occldatur, sjcut weregildum ejus est reddaiur, ex 
parte patrls, sicut obaervamus in aliis." 

» It was a general principle of German law lliat the widow was not heir of 
her husband. It she ia sometimes spoken of as sharing in tbe inherilance. it is 
only that her morning-gift might be considered as in fact forming part of the in- 
heritance. That she was not legally heir is evident from the fact that if she 
died before ber husband her heirs got through her no right in the inheritance of 
the husband, which they must have doneif she were herself heir. Cf. Schroeder, 
Geicblchle des ehelicben Gillerrectits, I. p. 106. That the husband was not heir 
follows from tlie custom of gifts murd'i causa of wife to husband. If be were 
hair these would be superfluous. The passage In fien. I. TO, | 28, which speakt 
of the husband as tharlng wlib ttie children in the inheritance uf the wife, is of 
loo douhttul authority to be relied on, Cf. Schroeder, L p. 168, n. 0. 
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to include in the maegth a person who distinctly did not be- 
long to it, and so to confuae the whole subject. The children, 
of course, belonged both to the maegth of the father and to 
that of the mother. Every person had two maegthe : that 
of his father, the faedren maegth, paterna generatio, or pater- 
nal kin, and that of his mother, the mSdren maegth^ matema 
generatio, or maternal kin. These groups, entirely distinct 
before his birth, unite in his person, and become only sub- 
divisions of his general maegth. Both have with him the 
rights and duties of kindred, but in di£Ferent degrees, as will 
appear later. 

Accepting the maegth and the household as distinct groups, 
the subject of family law in the Anglo-Saxon period naturally 
divides itaelf into two branches: the law of the maegth or 
kindred, and the law of the household ; in other words, the 
laws regulating the relations between members of the same 
maegth, and the rules obtaining when an alliance was formed 
between persona having different maegthe. Of course these 
two systems of law are closely connected. The relations 
between husband and wife, father and child, were modified 
by the fact that each member of the household was subject 
to the general law of the maegth; the husband to that of his 
maegth, the wife to that of her maegth, and the children to 
that of both. And on the other hand both the maegthe 
forming the alliance had rights and obligations toward the 
household. 

The law of the maegth will first be considered, then the 
law of the household. In treating of the law of the maegth, 
these questions will demand attention : who were a man's 
kindred ; how were the degrees of kinship reckoned, and what 
was the order of succession among the kin ; what was the 
relative position of the paternal and maternal kin ; within 
what degree, if within any, was kinship limited; bow was 
the tie of kinship ended ; finally, what were the rights and 
obligations of the kindred ? 

Those are kindred and belong to the same maegth who 
have common blood with each other or with a third, originat- 
ing in lawful marriage. This is the only basis of the tie ol 
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kinship Icdovh to the Gennao law. It is Irae that t 
mu oAeo practised amot^ the contineotal Gennans. Aa in- 
itaoee of this adc^>tioo oecors in Beowolf,' and the occaneDce 
of Uie phnse "adoptivo pareoli meo," in an Aoglo-SaxoD cha^ _ 
ter,' proves that it existed in Anglo-Saxon law. But the eai^ i 
Gennan adoption did not even place the one adopted under 
the parental anthority of the adopter. Macb less coold it 
create the tiea of kinship between the one adopted and the 
kin of the sdoptor. Its only effect was to give the adopted 
son tights of succession from bis adopted father. The legiti- 
nuttion of natural children was permitted in none of the earlj 
German codes, except the Lombard, and was strongly op- 
pos«cd to the whole spirit of German family law. That the 
&ther, by sj'mbolic forms, could acknowledge his natural 
child, and give him a place and protection within the houae- 
hold, is proved from German and Scandinavian sources.' 
That a eimiliit practice was known to Ibe Anglo-Saxons may 
be inferred from lue, § 27 : " If any one beget a child se- 
cretly, and conceal it, let him not have the wer for bis death, 
bat bis lord and the king." Clearly by acknowledging the 
child the father could protect him, and avenge his murder or 
exact satisfaction for it. If the father did not acknowledge 
him, the cbild was in the guardianship of the lord and the 
king. This passage, however, gives no argument for tha 
existence of any rights of the natural cbild toward the 
father or hia kin, and it is impossible that any such could 
have existed. Natural children cotild nut have been reck- 
oned among the maegth. That children born in unlawful 
marriage bad no rights of inheritance is expressly stated in 
the laws of Alfred,* and it may be inferred that all other 
rights of kindred were denied them except that of protection. 
If slain, their wergeld was paid to the paternal kindred and 
the king.' Those then only were of kio, and belonged to 

I Thorpe'* Beowulf, 1807-1905. ' Cod. Dip. MCXC\a ; ib. MCXCVIL 
> Grimm. Altertli. p. 403 ; Docange a. t. pallio coupi-rire ; Koenigsw&rter, De 

rUrgaqiiaiioQ i)e U Fomille en Fruu.-e, p. 142 ; MicljeUt, Urigines du Droit 

Frutfaii, p. II. 

• Alt. 8. % 2. Cf. Fhillipi, Getuhiclile dea AngelHulisucbeu BeuhU, p. 127. 

• Alf. 8, i 3, 
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the maegth, who had common blood originating in lawful 
marriage. 

The method of reckoning the degrees of kinship must next 
be considered. In reckoning the degrees of kinship in the 
direct line, all systems agree in assigning one degree for each 
generation. The early German method of reckoning the 
degrees of side relationship is described in the Sachsenspiegel, 
in the first half of the thirteenth century. Sachsensp. 1. 3, § 3 : 
" Now mark we where the sippe begins and where it ends, 
In the head it is ordered that man and wife do stand, who 
have come together in lawful wedlock. In the joint of the 
neck stand the children born of the same father and mother. 
Half brothers and sisters may not stand in the neck, but de- 
scend to the next. . . . Full brothers' and sisters' children 
stand at the joint where shoulder and arm come together. 
This is the first grade of the sippe whiuh is reckoned to the 
magen, — brothers" and sisters' children. In the elbow stands 
the next. In the wrist the third. In the first joint of the 
middle finger the fom-th. In the next joint the fifth. In the 
third joint of the finger the sixth. In the seventh stands a 
nail, therefore ends here the sippe, and this is called the nail- 
mage," 

Here the degrees of kinship are reckoned by reference to 
the joints of the arm and hand. The common ancestors and 
their children standing in the head and neck are not reckoned 
among the magen. The first grade of the eippe is formed by 
cousins, who are, therefore, in the first degree of side rela- 
tionship to each other. The Bippe includes in all seven 
degrees. The family as a whole, therefore, includes nine 
generations. 

In the Anglo-Saxon laws, two passages throw light on 
the method of reckoning the degrees of collateral kinship. 
Aethelr. VI., 12; "And aefre ne geweorSe >aet cristen man 
gewifige in vi. manna slh-faece on his agauum cynne, ^aet ta 
binnan fam feorSan cneowe." "And let it never happen 
that a Christian man marry within the relationship of six per- 
sons of his own kin, that is within the fourth joint,"' If, ia 

' C(. Sclimid, Aoh. U, J 61 ; Cnut, L T. 
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coDntiDg nz persons, only four degrees of side relattODship are 
reclEOiied, it U clear that the fii^ tvo generations, the com- 
mon ancestors and their children, are omitted in computing 
the degrees, and that brothers' and sisters' children form the 
fint grade. Schmid, Anh. VII., c. 1, § 5 : " Healsfang ge- 
byreB beamum, brotlrum and faederan; ne gebyreiJ nanum 
maege ^aet feoh, bute J>am ^e ey binnan cneowe." "Heals- 
fang belongs to chUdren, brothers, and paternal uncles. This 
money belongs to no kin except to those who are within the 
joint."' Thorpe's translation of cneowe in this passage by 
knee is misleading. As applied to relationship, cneow means 
always joint or degree, as in the first passage quoted above.^ 
The passage must mean those who are within the first joint : 
that is, those who are not counted on the joints at all, and 
who, therefore, are not reckoned among the degrees of col- 
lateral kin. These would be the descendants, the common 
ancestor, and his children, or (omitting the common ancestor, 
who would naturally be already dead) precisely those men- 
tioned in the passage, — children, brothers, and uncles. 

These passages prove that the Anglo-Saxons employed the 
same method of reckoning the degrees of collateral kinship 
as the continental Saxons, They began with brothers' and 
sisterH' children ; these formed the first grade. The use of 
cneow to designate grade of relationship, together with the 
language of the second passage quoted above, makes it 
almost certain that they computed the degrees by reference 
to the joints of the arm and hand, aud if we accept the prob- 
able derivation of heahfang or hahfang^ from hah meaning 
the neck, so called because it was paid to those standing in 
the neck, this conclusion becomes irresistible.* Of the dis- 
tinction made in the Sachsenspiegel between the full aud the 
half blood, the Anglo-Saxon law shows no trace. The dis- 
tinction is not found in the earliest German codes, and is 
probably only a refinement of a later time. 

■ CT. Hen. I. 76, S 4 : lb- 70. S 7, mentlona alio tbe falber. 
» So In Conf. Ecgb. S 28 (Thorpe II, 152 and note), where gmdw of tin 
lAtin veraion !■ in the Anglo-Saxon renJered hy auom. Schmid, Qloit, ■. t. 
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By the method just described, it is possible to deternmie 
the grade of relationship between two persoaa descended 
from a common anceatoi' : cousins were in the first grade, cou- 
Hinu' children in the second grade, and so on. Or the grades 
might be unequal : if A's grandfather were great-grandfather 
of B, A would be in the first grade, B in the second grade. 
But the rule does not suffice to determine the relative posi- 
tion of two persons to a third, and this must be known before 
the order of inheritance can be determined. According to 
the rule, all ancestors of a man deceased stand in the head ; 
all children of ancestors stand in the neck ; all grand-chil- 
dren of ancestors stand in the shoulder, that is, in the first 
grade of side relationship, and so on. Did all in the same 
grade stand in the same position ; or, if not, what rule deter- 
mined their relative position ? Did a nearer grade from a 
more distant ancestor precede a more distant grade from 
a nearer ancestor, or was the opposite the case ? In short, 
what was the order of inheritance ? 

This question has been the subject of a controversy iu Ger- 
many, which in its extent, and in the heat with which in some 
quarters it has been carried on, has been rarely equalled in the 
history of German legal science. The theory of the so-called 
parentelen-ordnung, first established by the writings of John 
Christian Majer at the end of the last century,' obtained 
general recognition, and for half a century was regarded as 
one of the most firmly established points in the history of 
German law. Within twenty years, however, the writings 
of Siegel* and VVasserschleben ^ have thrown much discredit 
on this theory, and have deprived it of many of its support- 
ers. But Siegel and Waaserschlehen, united in opposing the 



' Branner, Dm AnglDnormannlache Erbfolgeifstem, p. 7. 

I Siegel, du deuteche Erbreuhc each den Rei;1itgi]uetl«Q des Mitteialten 1868, 
■nd Die gennuiieche VerwanduuhalUbereclinung mil beionJerer Beziehnng wat 
die Erbenfolga 1S53. 

* Woggenchletien, Daa Frintip der SuccesgioDgordoung ii*ch deutscliem in>- 
betondere tftuhiiBclieni Rechle, 1860. (Reviewed b; Siegel in oitr. Viertcljalirs- 
•uhrin fur R. n. St. W. VI. 2t) ; Die germanische Verwain!liciiatWberec;hnupig 
uod da* Priii»p der Erbenfolge nach denUcbem inabeiondere nchsiicliem 
Bechte. 1B64. 
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sof^nhr contest between Aenfipartea 
wUcb, tmtil reeenthr. s txm ti likcfy to be nl 
hflt, in the contribatioiia of Lews i ' ~ 
dered and etbuuted stodent maf fiad soae gip wn d fior hope 
that tbe coQtroreisj' will haxt ftn end.* It u not the pozpose 
here to take part in thia oootiovasj-. Indeed, if one asks what 
gnund there ts in Anglo-Saxon law to sopport either of the 
theories adranced, the aosver most be : Xooe whatever. Only 
a nngle passive in the laws has anj referCQce to ihe points in 
dispute, and this, a passage in tbe so-called Laws of Heniv I..* 
is onlj a copy by a Nonnan writeT of a passage in the L. 
Kpaaria, and is of do valoe aa eyidence of Saxon law. More- 
over, each of the parties finda in the correspoodii^ passage of 
the L, Ripoaria, evidence to support its tbeony. Whaterw 
system b fioally accepted as the prevailing one in early 0«r- 
man law must be accepted also for Anglo-SaxoQ law. It will 
only be useful here to describe the varioas theories, and to 
state tbe present sitnatioo of the coatroversy. 

According to the theory of the paTeiU«ifn-(^rdmunff, tho 
kindred are divided into />areMi-?<ie or classes : the first pareo- 
tela including the deceased and his descendants, the second 
parentela including the parents of the deceased and their 
descendants, the third including tbe grandparents of the 
deceased and their descendants, and so on. The members of 
the first parentela are first called to the inheritance ; if none 
of these are lining, then the members of the second paren- 
tela, and so on. The members of any one parentela are not 
called till all the members of all the preceding parentelae are 
dead. Between members of the same parentela the near- 
ness of grade decides, except in so far as difference of sex 
and the right of representation introduce modifications. In 
general, therefore, the nearest in grade belonging to the 
nearest parentela will be the nearest heir. 

Siegel and Wasserschleben both reject the division of the 

' Bmnner (p. 7 note) hsj giren ■ inmni«tT of the Uter«tnre on thii inliiect. 
> llenr? t TO, f 20 ; ct. L. RipusrU, K. 
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Mndi'ed into parentelae, and malce the nearness of grade 
alone decisive. According to tliera, a nearer grade from a 
more distant ancestor precedes a more distant grade from 
a nearer ancestor. But they disagree about the mode of 
counting the degrees where tlie deceased and the heir are in 
unequal grades of kinship to each other; that is, when the 
generations between the deceased and the common ancestor, 
and between the heir and the common ancestor, are unequal. 
Siegel maintains that the degrees are counted always on the 
longer side; Wasserschleben, on the other hand, that the 
degrees are counted only between the heir and the common 
ancestor, and that no account is taken of the number of de- 
grees on the side of the deceased. To make their theories 
coDsisteut with the evidence in the sources, both are forced to 
introduce modifications which need not here be mentioned.' 
In an exhaustive article^ Lewis sums up the ai^uments 
hitherto advanced by each of the parties to this controversy. 
After examining the evidence in Tacitus, in the folk laws, 
and in the Sachsenspiegel and other legal sources in the 
middle ages, he concludes that no sufBcient evidence can ba 
found in them to prove the parentelenordnung ; but at the 
same time he thinks the theories of Siegel and Wasserschle- 
ben are themselves inconsistent with these sources. At the 
close of bis article he says : " If now, as we have seen, 
the parentelenordnung cannot be proved from the sources, 
the question remains whether other grounds speak for its 
existence in pure German law. And here the consideration 
seems to me to be very important that, as Homeyer has 
already suggested, the rules of succession among the higher 
nobility are based throughout upon the principles of the 
parentelenordnung. ... In this circle of society, the old 
German institutions maintained themselves longest." Lastly, 
Brunner^ has shown that the parentelenordnung forms the 
basis of the laws of inheritance in the Anglo-Norman and 

I Thej are giren by Lewis an p. S2 of die article cited in nole 2. 
' Zur Lehre Ti>n der Success tonsordnung ilea deuML-licn Rechtei : EritUcbf 
VierUtjaliriaulirifl fiir Geaetzgebung vad BeclitairitHnichaft, IX. p. 2t. 
' Dm aiiglonormantiiache ErMolge»y»tem. 
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Norman laws, and in the Customs of Bretagne, " three lawn 
of undoubted German origin." Bnmner accordingly throws 
the great weight of his authority on the side of the old 
theory. 

One fact ts made evident by this controversy, that no 
system can ever be found which will be in all respects con- 
sistent with all the sources. The German laws of inheri- 
tance were not the results of legislation based on philosophic 
principles, but rather the slow outgrowth of ruatom adapting 
itself to special needs. It is useless to expect that uniformity 
of system and logical application of fundamental rales which 
characterize Roman law. The most we can hope for is that 
some general system may be found which in the main pre- 
vailed in early German law, but always with different modifi- 
cations in different tribes. Such a system, lying at the basis 
of custom, may be discerned in the rides of succession ap- 
plying to near kindred. The order of succession among these, 
which has been quite generally agreed upon by German writ- 
ers, is as follows: 1, sons; 2, daughters; 3, grandchildren, 
etc. After descendants fail : 1, father ; 2, mother ; 3, broth- 
ers ; 4, sisters.^ A modification of this system was early in- 
troduced by the right of representation, grandsons from a 
deceased son being allowed to succeed to their father's share, 
in concurrence with the surviving sons ; but this innovation 
was stoutly resisted. In the time of Otto I. its legality was 
still disputed in Germany, and it was not till the beginning 
of the sixteenth century that the rule becnme firmly estab- 
lished there.' In England the right was disputed in Glan- 
ville's time, but in the time of Bracton was generally 
recognized.' It could hardly have existed in Anglo-Saxon 
law. It cannot be doubted that the order of succession 
among the nearest kin in Anglo-Saxon law was substantially 
that given above, although there is e\-idenc-e only for the 
first two classes.' That sons were the nearest heirs, and 

1 Wusenchleben, however, makei all aiceDduits precede brother* •nd lii- 

' Von Sydow, Erbrecht. pp. 77-80. 

) Brnnner, Anglonorm. Erbfotgeiyatem. pp. S2, 33. 

* RiiBtringerLand-rechl, SVI. : '■ Thii \t the 16th land-recht : wbenerer* man 
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ehured equally, appears from Will. I. 34, " Si quia paterfamilias 
casu aliquo sino testamento obierit, pueri • inter ee heredita- 
tem paternaui equiiliter dividant." " After the sons came the 
daughters, who, like the sons, shared equally. In the Kentish 
Custumal, it is said : '^ E clament. auxi, que si ascun tenant en 
Gavylekende murt, et seit inherite de terrea e de tenemenz de 
Gavylekende. que touz ses fitz partent eel heritage per ouele 
porciouu. Et ai nul heir mudle ne seit, seit la partye feit, entre 
les females, sieome entres les freres." * The evidence of the 
Keotish Custumal is confirmed here by Glanville and Brac- 
ton. Glanv. lib. 7, c. 3: "Si vero fuerit liber sokemaimus, 
tunc quidem dividetur haereditas inter omnes filios quotquot 
Bunt pel partes aequales, tii fuerit socagium et id antiquitua 
divitwm. . . . Sin uutem plures filiaa tunc quidem indistiucte 



or vamui dies and lenves their land |ervej and other property, and after them 
lire neither father n<ir nioMier. brother nor sister, cliild nor uhiJd'a child, nor any 
of their cix next of kin [eibboati lex honda], then let the equally near relation* 
malce claim to the estate, who reckon relationahip, talting equally with equally 
oear hands [or: let all the near relations who claim the estate reckon their re- 
lationship thereto; if they are all related alike, let them share equally] ; unlets 
there come one who is iiunreat of all to the estate, in which case this hand shall 
take the loherltance. But if this do not iiappeu, then shall the relations diride 
■mongat thernseWes according as they are related and can prore iheir relaUon- 
■hip." The Frisian law is so closely allied to the English that, tor purposea 
of argument, it is almost as gooil as pure Saxon. The six next of kin are there- 
fore the father, mother, broiher, sister, child, and child's child. 

1 "EnfanSi" in the French version. For the relation of the diSerent texts, 
tee Schmid, Einl. p. I'i. 

* Cnut, II, TO, is nflen referred to in discussing the laws of inheritance among 
the Anftlo-SaxonB. Tlie passage is as follows; "And if any man depart thli 
life intestate, whether because of carelessness or of sudden death, let not the 
lord take more from hia property than liis lawful heriot. and by his direction let 
the property be distributed justly to the wife, the children, and the near kin, to 
each according to the degree that belongs to him." The allusion here to the poi^ 
tition ot the Inheriunce is only casuni, and, as being evideutty in general, not in 
precise Ungnage, cannot be accepted literally. A partition by which the near 
kin shared with wife and cliildren is. for the period ot Cnut at least, incon- 
ceirable, though it is not impossible that it might hare existed iu prehistoric 
timet. The passages in Henry I.'s laws, relating to inheritance (1, {7; 70, 
5 20 ; TO, § 23), are worthless as evidence of AngtO'Saion law. and no tHmsidera- 
tion is taken of them here. 

■ Lambarde's Perambulation of Kent, p. 616; Bobinson's Common Law ot 
Kent, p. 2S6. 
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hOer ;p«» ^iT>i*rWr ber^ih^i sve fssh &>3 are : 

BW jmta tars*,*" eic Bi»«oo fb^v^ Gi*a\iZic, 

Bl f. <i. v4 ; - ^ aber «'>!:kaia£a$ i»L.fikrzr {^azibcf^ re^ktit I 

aequijei.'' Tl* f^'^i^ priadpj* of [j3»>r<ai-or« hid « 

T eiiUc^tid th-e roles of s:3ece3iioc lu Uod: bc^ br tniS- I 
r itcoTc ; btii liuki^ LtU bj socage lensiiii'. fsK ibe i 
yart. tuU ditao^ed &^i:;:irding to ibe a^'^ieiii cosu:^ ttf p«^ | 
tilJciO. firai usr.-iig ihe sons, then »nK-^ il'e dii^ttws. It ] 

. aiyj tb^t iL-£ G^T^lkicd Und^ in Ker^l. &:>d tb^ fw*- | 
• viUii'ftitiu dirifmm of GLuiTQle Acd &rAo:i:tfi Kr« mooo- 
te of ibt eodannce of tbe oM svslen! in CQf:<:)3iATT Uv* 
Vbere »p«>ruJ ne*iia hid nrj; fon^ ibfc adof'Uon of new pnn- I 
cipleft- 

The e»ft* migbl be allowed to rest Lcrc, wert it not tfaak 
in the Kenuib Cujtomai. ^ well &s in GljuiTlic ajhl Bncton, 
X diffenmi order of iuberitance is given for moTaiiles: — 

** EoKoiicnt KKst le* thaxeaa Ae Gtrjltkt^ieji [oroet ea Inia 
■pMB le rfi !■!(■ n Im ililiii iiwiIbib. li il j lil 'hum —iiiii tm Jj9t 
iHi^MkBaR^lftBe|wlK,eleBiti e Is fillea mmSen hain 
P*ftic^ cC la l^iae la dene pBrtie. Et n aal immb MiJer «■ tin ae 
■ci^ <ii la Mart la BciU:, e la feaaw ea tjpb lantn acrftia.*" 

Tlw efaattda were dinded into three potHons: oDe-thhd 
weot to ps; the legacies of the deccMed, or, if be had made 
noDe. were devoted br his exeeotor ni ^tM anu ,- ooe-thiid 
went to the wife ; and one-third was distzibuted amoi^ the 
ehildivD. daogfatets as weU as sons. It is &e<:«ssaiT to decide 
whether thta is Anglo-Saxon costom. still in force througbout 
mort of the kingdom under the Norman and AngeTin kings, 
or whether it is onlj a later introduction, which has fenced it- 
self even into Kent. The passage qaoted contains three things 
qoite disdnct : a limitation of the right to devise bj will ; a 
pnmAon for dower ; and, lastlj, a r^ulation of inheritance. 

>XaMb«4e,Penalt.ofKm.p.S»; BaUMaa'aCoa.L«>arKMI.|i.»r; 
(f. ^MT. Bk 7, e. C 
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The triple division has no necessary historical connection 
with the equal division among the children, irrespective of 
sex. The two things must therefore be considered separately. 
As regards the triple division, it is first of all interesting that 
the old lawyers could never agree whether the writ corre- 
sponding to it, de rationabili parte bonorum, lay at common 
law or by custom.^ In the next place it is certain that the 
limitation of the right to dispose of personalty by will is not 
Saxon law. In the Saxon period this right was unlimited. 
It is not impossible that in some parts of England, even in 
Saxou times, customs may have arisen by which movables 
were always willed in certain proportions to certain classes of 
persons. In this connection Somner quotes an interesting 
passage from Beda, Ecc. Hist. lib. 5, c. 12 : " Omnem quam 
possederat substantiam in tres divisit portiones, e quibua uuam 
conjugi, alteram flliis tradidit, tertiam Bibi ipse retentana 
statim pauperibus distribiiit." The Saxon version has in 
place of the words sihi ipse retentam, the words Be him ge- 
lampy " which belonged to him." Somner remarks on thia 
passage : " The third part is there said to belong to himself, 
plainly insinuating that the other two as rightly apperteined 
to bis wife and children, each of them a third. But withall 
observe that thia is the act of an housekeeper in the Province 
or Region (as there called) of Northumberland, . . . and 
such a testimony indeed it is as makes much (I confease) for 
the antiquity of that custom [of a tripartite division] yet 
surviving and currant in those northern quarters of the 
Kingdome."' If such customs existed in Saxon times, they 
might, in the end, have acquired the force of law, and have 
influenced the laws of intestate succession. But, if so. this 
must have come after the conquest. In London, at the time 
of Bracton, the right to dispose of personalty by will was un- 
limited, but later the custom of a tripartite division was 
introduced.* The limitation of the right to dispose of per- 
sonalty by wiU may then be rejected as not being Anglo* 
Saxon law. Of the chattels not granted by will, the wife 



' Somner'i Gavelkind, p. 96. 
' lb., p. B8. 



* lb., p. 92. 
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receives half, aud the cbildreD half. The share of the wife 
corresponds to the half of the realty granted her as dower, 
and is undoubtedly derived from the legal dower of Anglo- 
Saxon law, which included half of the husband's property, 
real and personal. The remaining third of the chattels is the 
only portiou which can properly be said to be inherited, and 
the children are the only persons who are legally heirs. This 
third part of the chattels is shared by the children irrespec- 
tive of sex. This part of the passage suggests the inquiry 
whether it is not derived from some earlier law, by which the 
personalty was inherited by all the children, without prece- 
dence of sons before daughters, and, if it is derived from 
such a law, whether the law is to be found among the Saions 
in England. Is it necessary to modify the previous statement 
of the order of succession, and to lay down different roles of 
inheritance for personalty and realty ? 

In the laws of the continental Saxons, certain classes of 
personalty were subject to peculiar rules of succcsraon. 
Things specially adapted to the use of the man, the best 
weapons, the best war-horse, with his equipments, etc., were 
set apart from the rest of the inheritance, and were called 
collectively the KergewHte. These fell to the nearest male of 
the paternal kindred. Things specially adapted to the use 
of women were called gerade, and were inherited by the 
nearest female of the maternal kin. No trace of the gerade 
is found in Anglo-Saxon law. The heriots paid by the heir 
to the lord may have had, probably did have, their origin in 
the hergewSte,^ but of the hergewSte in its original form, as 
inherited by the nearest male of the male stem, there is no 
trace. Apart from these special rules, applying only to a 
small number of objects of little value, the law of the conti- 
nental Saxons made no distinction between realty and per- 
sonalty. The erve of the Saxon landrecht included both. It 
was only in the lehnrecht that the two classes of property 
were distinguished.^ At the period of the folk laws a dis- 
tinction between movables aud immovables in the laws of 

1 Bcliroeder, I. p, 144 ; Kemble, II. p. S8. 

> Yon Sj'dow, Erbreuht; Zoepn, Deutsche Rechtsgeacliichte, lU p. Sil. 
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inheritance is found only in the Thuringian and in the Salio 
law. In the Thuiingian law, land is inherited only by malea 
of the male stem, while personalty falls fiist to the sons, then 
to the daughters. In the Sahc law, sona precede daughters 
in succession to land ; only women are excluded from succes- 
sion to the terra Salica, but daughtera share with sons in 
movables.' This custom of the Salian Franks presents the 
only analogy in continental law to the Keutish custoih of 
an equal division of chattels between the children, without 
regard to sex; and even here this seems to have been an 
innovation. It is impossible that it should have passed 
into Ai^lo-Saxon England from the Franks, while it might 
easily have come through Normandy into England, after the 
conquest. If then the Anglo-Saxon law of inheritance made 
a distinction between movables and immovables, the distinc- 
tion must have originated with them, and as an innovation of 
the first importance would appear prominently in their laws ; 
but in fact there is not the slightest evidence of such a dis- 
tinction, and tlie silence of the laws in this respect is eonclu- 
sive proof that the distinction did not exist.* 

The preceding inquiry has been directed only to the estab- 
lishment of the order of succession among the maetfth. What 
classes of property were heritable, and what not, is a differ- 
ent question, the investigation of which does not fall within 
the purpose of this essay. Undoubtedly, all personalty which 
was not paid to the lord as heriot, or given to the wife as 
dower, if not disposed of by will, was inherited by the 
tnaegth. The relation of land to the laws of inheritance is 
discussed in another part of this volume. 

Although kinship was traced equally through females and 
through males, a marked distinction was made between the 
paternal and the maternal kin, and the rights and obligations 
of the former were much more extensive than those of 

> L. Bal. 59; Schroeder, I. p. 113, 

* No importance cbq lie given to the lue of the word i/rfi (litenll? peotu, 
peconU) to deeignate inherltniice. It it lo uaed becsuee uriginsll; only per- 
■oiultf WAS heritable at all. In the Anglo-Saxon period, it sppliei a* well ta 
land u to personalty, as in the eipressions yrfi-boe, ■ cliarter, i/r/eJaad, beted- 
itarj land, &c. Ct. Grimm, Rochtaalt. p. 467. 
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the Utter. Certain r^ts, as tfae ct*"***— *^ of otpbu,* 
and the i^ht to rec^re the iirf^ay,' bcl o age d oalj Id the 
potenul kin. In the Uood-lead, the r^^hlB aad oUigB- 
tioDS of die pntenal kin atood to Aoae of the ontemal 
kin in the ratio of two to one. Two-thnds of dw vergeld 
were paid bf the fmtJrem mtuyti^ coe^fainl hj the wJinm 
matgtK} When an oadi vis to be taken bj the kindred, 
two-thirds of the eompoigators were taken £ron the paternal 
kin, one-third from the maternal kin.* It tbUows, as a mat- 
ter of eoarae, that two-thirds of the w eig rfd were pud to the 
paternal bo, one-third to the Mtenal Uq-* Phillipe* infers 
&om this that the male stea bad a proportionate adyantage 
in iuheritanoe, bat then is no endenee to support this view, 
and it 'a opposed to the whide ^>iiit of the Saxon £unilj 
Uw. 

It does not appear fiom the sources whether the mtmtgth 
was limited to any fixed Dumber of decrees of kinship. 
Some UmitauoD of kinship, within a fixed degree, is fonnd in 
most of the German tribes, aad Von Sjdow," on the aathoritj 
of a pass^e in the laws of Henr)- I. (TO, § 20), aeanmes 
that tbe Aoglo-Saxon natgt\ was^ in like way, limited to five 
degrees of kinship. The worthlessness of this passage as 
evideDce of Saxon law has already been alluded to. No ar- 
gument c&n be derired &om the piohibitton of mairiage 
within the fourth degree.^ as xhH is purelr chorch law, and 
we have direct evidence that the Saxons, in early times, 
allowed marriage even between cousins.* As each grade of 
^de-relationship was assigned a place on some joint of the 
arm or hand, the means of computation must have £iiled with 

^ Hlot. and Ead. % 6. 

1 Schmiil, Anb. vn. c I. g 5i Hcd. L TS^ I T- 

* Alf.K; Hen. L 75, H 8. »■ 

* Schmid. Anh. VU. c 1, 3 3; AMbricL IL | 11. CI. Hen. L 74. | S; 
76. J 1. 

* Alf. B. } 3: Heu. I. 7S. S! S, 9. 

* Qt*. de* Aofeit. Becbtt, p. 140. Cf. Gain, Ertredit, IV. p. S06. 
I Ertrecht, p. 137. 

* Schmid, Anh. IL | 61; .Etbelr. YI. f 1^ 

* Bed*. Ecc- HUt. Ub. L c. XXTIL ; E(^ EionpL CXXXH (TiKiip* U. 
p. 117). 
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the seventh degree, and even before this the proof of commor 
blood must, in most cases, have become practically impossible. 
The question is important chiefly in its bearing on, the laws 
of inheritance. The estates of those dying without heirs fell 
to the king, or to the community, as the case might be. 
Was there any limit beyond which common blood ceased to 
give a title to the iuheritauce? In the absence of any evi- 
dence, it may fairly be infen'ed that the limitation did not 
exist, and that, in any event, if common blood could have 
been proved in any degree, it would have given a title to the 
inheiitance, if no nearer heirs existed,' 

In the Anglo-Saxon, aa in all early societies of German 
origin, the degree of security and of distinction which each 
member of the community enjoyed depended chiefly upon 
the number, wealth, and power of his kindred, and there was 
little temptation to any one to separate from the family. But 
if the tie of kinship created rights, it involved also obligations 
which might easily become burdensome. As civilization 
advanced, and individual members of the maegth became 
wealthy and powerful, or attained a higher position in so- 
ciety, a tendency appeared on the part of the rich to discard 
their poorer kin. Thus a freeman need not pay the wergeld 
with a slave, or with one who, for any cause, forfeited his 
freedom.^ In the latter case, the kindred lost the right 
to share in the wergeld if they did not free their kinsman 
within a year.^ Moreover, every tendency to weaken the 
tie of kinship was encour^'ed by the state, which had much 
to fear from the independence of powerful families,* and 
whose peace was endangered by the continuance of the old 
system of private vengeance. King Edmund tried to break 
down the old system entirely, by permitting the maegth to 
abandon their kinsman, guilty of homicide, and to force him 

' Von Sydow anJ Von Lmiewig «re of the opinion tlint the limitation of the 
family witliin a fli^il degree of kinaliip was not nrvliaic (jernian law ; bat an 
innovation from Romnn 1b«, throiigii the inSuence of the cliurch. Vide Vin 
Sydovr, Erbreclit, p. 129. and Che passage tliers quoted from Von Ladewig. 

= Inc. 74, 5 2; Ednr. 11. 6; ^thelit. VL 12, { 2. 

• Ine, 24. § I. 

« .Sthelit, III. 8 ; IV. 3 ; VI. 8, §§ 2, 8. 
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o^. nd. If iUb. fia 




pfncd rf fiMftj —rf «wg n^«i 



h flw y fae.< It ■ Bot dkw &BB ^ Iwn vfet&BF a 
bom the wiy>* «t wffl wm pcxKitad, or w^at Oc c 
tk ^nltfioB of tk t» of ka^^ VM. A ^w^ 
dw Ivn cf Bmy L woold aHTO boA the 



ito cvideoce cmU be icfied oa; bat it mvmij a mpj « 
paaags ia die L. Seliea,aBd m wnrtWew. theR£»c m en- 
dcDea fif Aa^o-SazoD lawJ IHlk iccaid to the bat point, 

klLL 
■ JBdMr.IL«: TIIL2t: Ctat. LI^JS. 

I Biili t i tiJ SuMi. ffijimi^ 1. SB, I 1: -WU Ite 1 

■ «tr lOadi Mk^ Bilwr SieM SMdMht te^ Am nu ik Itt 

•ibCb*.VIIt2>: Ca^Lfitll. 

[*■&%• in. 7: CnU. n.3S. 12. 

■.iait|U(L.a«&a.M.M»fc«l): -8iq«iaf«aplErUdbuBTrii>^ua 
■ M Tdit lotlen «t tmm Gwujnnterit. et de *aaecalc^ M 
0* w nulooe dparci ; m posin aliquu de panntibiM luii 
ri ooddatnr, nilul ad ciud dt heiediute (et cnmpMilioiM 
^•nlMBIi •! aalMB ipM> norutDr •£] oocidaiur, henditu rel compositio fllfi* 
nU vd diNDlnia jute proreoUt." Dr. Schmid thinki [here are " inner groudt" 
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it is significant that all the laws which apeak of a separation 
from the family are Hpecial provisions, where the dissolutioa 
of the ties of kinship is either permitted as a privilege, or in- 
curred as a penalty in special cases. It is only a fair infer- 
ence that the arhitrary separation from the maegth was not 
permitted. Of the effects of the dissolution of the tie of kin- 
ship, the laws mention only the freedom from ol>ligations in 
the blood-feud, with the loss of the corresponding rights. 
The ohiigations and rights of kindred were, however, so in- 
dissoluhly connected in all Teutonic custom, that it is impos- 
sible to suppose one right or obligation lost, and the rest 
retained. A partial separation from the maegth id inconceiv- 
able. Freedom from the blood-fead must have carried with 
it the loss of rights of inheritance, of guardianship, and of all 
that belonged to kin. 

The various questions of the constitution of the maegth 
have been considered, and it is now possible to state in brief 
its general characteristics. In a general sense, the maegth 
means simply the kindred, — all of common blood through 
lawful rafirriage. But, when one person is taken as a start- 
ing-point in the reckoning, his kin form a definite group, 
which, as having a certain organic form, is called, in a re- 
stricted sense of the word, " the maegth." All of common 
blood with him, in whatever degree, whether on the father's 
or on the mother's side, have their appointed place in this 
group, according to the established order of succession. The 
maegth is subdivided into two groups, — the paternal and 
the maternal kin. Both are important portions of the gen- 
eral maegth, the rights of the former being only somewhat 
more extensive than those of the latter. The tie uniting the 
members of the maegth cannot be broken arbitrarily ; but ia 
certain cases, by law, a withdrawal from the maegth is per- 
mitted. The man who thus renounces his family loses every 
right that belongs to kinship. 

wbich ipeak for the ippllcabitity of tMi puaage to AdkIoSixoii 1b <r, and «□ fir 
as coDcerna the effect o( aepnralioil from the family on tlie rights of inheritaocei 
the point he hid ia mind vben be wrote, no one will be diapoaed to diaputf hU 
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Such was the Anglo-Saxon matgih. It remains to con- 
sider the laws regulating the relations between the members 
of this group, — to describe, so lar a:j is possible from the 
sources, the various rights and obligations which together 
made up the maeg-lagu, the law of the kin. 

If all the laws which speak of the obligations of kin be 
compared, it will be found that, however these obligations 
differ in form, — whether it be to serve as guardian, to 
fight in the blood-feud, or to assist with oath before the 
court, — one idea lies at the bottom of all, — the idea of 
protection. Some forms of this protection, as the gnardian- 
sliip of orphans, are common to all stages of society, and to 
all laws. The peculiarity of early law here is only that, 
by custom, this protection is always exercised by the kin- 
dred. Other forms of this protection, as the pledge to 
mutual assistance in the blood-feud and before the court, are 
peculiar to primitive societies where a strongly centralized 
public law has not yet been developed, or where the princi- 
ples of feudalism have not yet corrupted the earlier law. In 
those early times, personal safety could only be secured by 
a system of mutual guaranty ; and the oi'ganization of the 
maegth offered itself naturally for this end. For here, to 
the advantages of the protection which each enjoyed was 
added the additional incentive of affection for his own blood. 
In the earliest laws of the Anglo-Saxons, this system of mu- 
tual guaranty is seen in its purity; and it maintained itself 
throughout the Anglo-Saxon period, though under the later 
kings it was much weakened, on the one hand, by the in- 
creasing force and widening range of public law, and, on the 
other, b_v the development of the quasi feudal relation of 
man to lord. 

To this difference in the nature of the protection afforded 
by the kindred corresponds a difference between those who 
enjoyed this protection. In the Anglo-Saxon community, all 
free persons — and it is only with free persons that this essay 
is concerned — were divided into two classes, — the legally 
independent and the legally dependent ; those who could act 
for themselves, and those who needed a guardian to act for 
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them. The obligations of kindred may therefore be divided 
into obligations between those legally independent, and obli- 
gations of those legally independent toward those legally 
dependent. The first have their ground in the peculiar con- 
stitution of early German society. With regard to the sec- 
ond class, a distinction must be made. That those legally 
dependent must be protected by those legally independent is 
a principle of all laws. But certain pereous are legally de- 
pendent for natural reasons, and in all stages of society ; and 
others are legally dependent for artificial reasons, peculiar to 
K particular constitution of society. So women of full age 
were legally dependent in Anglo-Saxon law, for reasons pecu- 
liar to the constitution of Anglo-Saxon society. Apart from 
the right of inheritance, which has already been discussed, the 
rights of kindi'ed will be considered, in connection with the 
obligations to which they correspond. 

The oldigatioos between kindred legally independent may 
be classed under the two heads of, — 1. Obligations arising 
from the blood-feud; and, 2. Obligations to defend a kins- 
man before the court, aud to become responsible for him to 
the state. 

A full description and history of the blood-feud does not 
fall within the scope of this essay. As one form of the right 
of self-help, its details and its limitations belong more appro- 
priately to the subject of criminal procedure. Here it ia 
only necessary to state what the rights and duties of the kin- 
dred in the blood-feud were. 

In one of JEthelred'a laws ' it is said : " If a breach of the 
peace be committed within a burh, let the inhabitants of the 
burh themselves go and get the murderers, living or dead, or 
their nearest kindred, head for head." If this were changed 
so as to describe a simple murder, it might read : " If a mur- 
der be committed, let the kindred of the slain themselves go 
and get the murderers, living or dead, or their nearest kin- 
dred, head for head." This would be an exact description 
of the primitive form of the feud. Unlike some of the con- 
tinental tribes, the Anglo-Saxons did not permit the exercise 
■ .Sihelr. II. fl. 
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of the right of feud for simply corporal injuries, but limited 
it to the single case of guilty homicide. When a man was 
slain, his kindred must avenge the murder by slaying an 
enemy or enemies of equal value.' The obligation of the 
slayer's kindred was simply to defend his life. But already, 
in the time of Tacitus, and in the earliest laws of the Anglo- 
Saxons, the system of money compensation had been devel- 
oped, although it is uncertain whether, before the laws of Ine 
and Alfred,* the kindred of the slain were obliged to accept 
the composition, or whether they were still free to choose the 
feud, if they preferred. Under the system of money com- 
pensation, the kindred of the slain must demand payment of 
the wer, or prosecute the feud.* They had the right to tJie 
wer when paid,* and must by oath release the slayer and his 
kindred from the feud.' The first instalment of the wer — ■ 
the htahfang — was shared equally between the father, the 
chQdren, brothers, and paternal uncles,^ The rest of the wer 
was shared by the kindred, but exactly by which of the kin- 
dred does not appear. Evidently two-thirds were paid to 
the paternal kin, and one-third to the maternal kin ; beyond 
this, nothing can be proved. 

The kindred of the man accused of homicide must, first of 
all, free him from the charge, if he be innocent, by an oath 
of his paternal and maternal kinJ If this is not possible, 
they must negotiate with his foes for a release from the feud 
by payment of composition, or they become personally re- 
sponsible for his act, and are liable to be slain iu the feud. 
If he is captured by his foes, the kindred have thirty days in 
which to release him by payment of composition.' They 
must become his sureties for payment of the teer, — eight of 

1 Schmid, Anh, Till, o, 1 ; ^thelr, n. 6 ; Cnut, n. 56. 

1 Ine. 74; Alt. fi, cf. Schmid, Glon. t. t. Fehderecht. 

' Ed, Conf. 12, g 3 : " Emend ationem fadat parenlibni, aut ^emin pstia- 
tur, onde Angtl prorerbium habebnnt : Bicg« iptrt of tide other btrt, qaod eit 
dluere, Unceain erne de talere aut ler earn," 

* Schmid, Anh. VII. 3, j 4. 

* Schmid, Anh. Vn. 1, S 4 ; Edm. n. 7. 

• Schmid, Anh. YII. 1, f 6 (quoted above, p. 128); Hen. L 76, \ 7. 
I .Sthelr. Vni. { 23; Hen. I. 64, { 4. 

• Air. 42, s 1, 
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the paternal kin, and four of the matermil kin;' and must 
take an oath that peace shall be preserved.^ He must pay 
from his own property, if he cau.^ If he cannot, the kindred 
must pay ; the paternal kin paying two-thirda, and the mater- 
nal kin one-thii'd. If he cannot pay, and his kindi'ed cannot 
or will not pay for him,* he becomes an outlaw. If he vol- 
untarily leaves the land, the obligation of the kindred is lim- 
ited to half the wer, in jEthelbirht's lawa;* but apparently, 
in Alfred's time, they must pay the whole. Only, if there 
were no paternal kin, the obligation of the maternal kin did 
not extend beyond the payment of their share. The guild- 
brethren paid a third, and for a third the slayer fled." In the 
same way, the obligation of the paternal kin was limited to 
the payment of two-thirds, even when there were no mater- 
nal kin.' 

It has been said above that the only lawful ground of the 
exercise of the right of feud was the guilty murder of one's 
kinsman. In certain cases, slaying was permitted, and the 
kindred could not avenge the slain. Thus, a man might 
fight " otwlge," — that is, without incurring the penalty of 
murder, — if he found another within closed doora with his 
wife, daughter, sister, or mother.^ So also the thief caught 
in the act might be slain with impunity, only the slayer must 
prove on oath that he was a thief. If he did this, the kin- 
dred of the slain were forced to release the slayer from the 
feud.* But, if he concealed the act, the kindred of the 
slain were peimitted to clear their kinsman if they could. ^ 
If they succeeded, the slayer must pay the wer."^ But, if ■ 



1 Edm, IL 7 ; SohmiJ, Anh. VI[. 1, § 3. 
' Edm. II. 7; Sthmid, Anh. VII, 1, § 4. 
' iElhalb. 80. 

* It has been shonn above (eee p. 139) that, f 
abandon their kinsman, if tbej chose Co do lo. 

* £the1b. 23. 

• Air. 27 ; Hen. L 76, SS 8. 9. 
I Hen. I, 75. S 8. 

• Alf. 12, g 7. Cf. ib. id. j 5. 

» Wiht. 25; Ine, 12, 13, 86, Fr. 
w Ine, 21, § 1. 
>i Ine, 36, Fr. 
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thej DDdertook to do m ftod fiuled, ther incarred a hea\'7 
fine, and their kittgniMi Uj onsTenged.' The method of 
firoof wu bv oath of two of the jntenul kin, «)d one of the 
nuternal kin,* or by ordeaL' 

Besides the obligations arising from the blood-feod, the 
kindred were, in general, bonnd to asmst their kinsman in an 
oath before the courts, whether be appeared as plaintiff or 
defendant. Their &hare in the oath against a charge of 
homicide, and in the oath to clear their kinsman slain as a 
thief, has been mentioned. A case entirely apart from the 
blbod-feud occniH in the Law of the Northumbrian Priests, 
where it is said that a king'» thane must clear himself &om 
charge of witchcraft or idolatry by an oath of twelve of 
kinHmen.* 

If the organization of the maegth offered itaelf as a natu- 
ral means of the mutual guaranty needed in early times, the 
state found it equally useful as a poUce organization, enabling 
it to hold lawless men to right. It was one of the duties of 
the kindred to see that their landless kinsman had a lord 
in the folk-gemot, or ebe themaelves to beeomo responsiblo 
for him to the utate. If they did not do this, he became an 
outlaw, and might be slain by any one as a thief.' If any 
one was imprisoned for theft, witchcraft, &c., his kindred 
must pay his fine, presumably if his own property did not 
suffice, and must become surety for his good conduct on his 
release." A notorious thief found guilty at the ordeal could 
be slain as an outlaw, unless his kindred paid his fines and 
became hb sureties. If, afterward, he committed theft, they 
must pay for him, and bring him again into prison.^ If the 
kindred found a lord for their kinsman, the loid scents not to 
have been bound to assume these obligations of the kindred. 
He might do so if he chose, or might return the man to tb,Q, 
1 ^tlielit. II. 11 ; ^tlielr. IlL 7. 

■ .^.iiMiM. II. n. 

> .£tliulr. lU. 7. 

* HuhinM, Anh. n. { 61. 

■ JCtholit. II. U; 11.8. 
< ^Btlwlit. IL 1, £ S ; II- 6, S 1 i H. 7. 
1 ^Iholit. II. 1, SI; VI. 1, §4; VI. Q, cf. lb. VX 12, 1 31 
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charge of his kindred.^ From the time of Edgar, the mofffth, 
as a police organization, no longer existed. It bad been super- 
seded by a system of police organizations of a purely political 
nature ; and the police duties hitherto exercised by the kin- 
dred had passed to the members of these political organi- 
zations.^ 

Lastly, it was the duty of the kindred to protect all of 
their kin who were not legally capable of protecting them- 
selves, and who were not membei-s of a household where 
they could be protected by the head of the household. Thia 
protection exercised by the kindred is only a substitute for 
the protection exercised by the head of the household. The 
law of guardianship is therefore only au artificial extension 
of the law of the household, and, as such, will be more cod- 
veniently considered when the law of the household is 
known. 

The various laws of the kindred, which have formed the 
subject of the previous pages, gradually — many of them 
very soon after the close of the Saxon period — fell into dis- 
use, and were superseded by other rules, more adapted to the 
changed circumstances and needs of society. The necessities 
of feudalism forced an entire change in the laws of inherit- 
ance, though here the older system maintained itself, for 
some classes of property, to quite a late period. Under the 
influence of Roman law, the Roman system of computing 
degrees of kinship, more accurate and precise, and capable 
of wider application, had already, in Glanville and Bracton, 
replaced the older system, more clumsy if more picturesque. 
Already, in Saxou times, the responsibility of the kindred in 
matters of police had passed to other organizations, founded 
upon more advanced political conceptions. The right of pri- 
vate feud, with the rights and duties growing out of it, main- 
tained itself against every hostile effort of the Saxon kings ; 
but, with the rapid growth of a strong, centralized state powei 
under the Norman kings, it could not but early succumb. 
Even the rights of guardianship the kindred eventually loBt» 

I Eilw, II, 3, cf. Ine, 71. 5 1. 

" EJg, lU. 0, IV, 3 ; JEthelr, I, 1, Pr, ; Cnut, U. 20, Pr. ; Wil. I, 2G. 
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and tbe caalomzij goarduD gsve wmy to ooe appointed bf 
the coorl. Tbe mles of tbe matf4affu bsre left no lasting 
trace on English lav. Bat tbe case is tar different with the 
law of tbe boosebdd. Hera we bare to do with an institntion 
now as then, sod as &r back as we know anj thing of Arna 
societj, the basis, the eonier'«tOQe, of that society ; and it is 
Dot too moch to say, that, bowerer outward appearances have 
ebaoged, the boasehold is still wbat it was wbea the Teatonic 
race first appears in history. "Sot that the law of tbe boose- 
hold baa not nadergone many and important modifications. 
Fathers no longer sell their daughters into marriage, or their 
iniant sons into slavery. Bat the essential characteristics of 
the modem hoasehold already existed in the earlie&t Teatonic 
law; and daily occurrences remind as of the mo^t archaic 
institations of our heathen aaoestors. The bridegroom who 
places tbe ring upon tJie bride's Goger. and speaks the words, 
•' With this ring I thee wed," staods very near to the old 
Saxon who gave to the bride's father tbe money of which the 
ring is hot the representative,' with a letd or surety to bind 
the contract ; and the widow's third, of English common law, 
is more true to its early original than the words of the mar- 
rii^e service, " With all my worldly goods I thee endow," 

Bat tbe old German law of tfae household is not merely in- 
teresting and importaut as showing tbe origin of modera taws 
and customs : it is even more important, for tbe student of 
comparative history, as fnrnishing a type — perhaps the most 
archaic type of which we have any knowledge — of a primi- 
tive Aryan institution. It has long been the fashion to re- 
gard the Roman family, with its rigid conception of a single 
bead, to whose absolute will, wife and child, slaves and 
cattle, were all alike subjected, as the typic.il form of the 
primitive Aryan family, and to study the German family from 
the light of the Roman. Few questions, certainly, ofler 
greater difficulties than this of the relation of the German to 



' The ring waa originnlly n 
■Dm or none; paid Id bind tl 
groom gave a rinii: ihcie wu 
Eh<jclitJc«aung, p. 65.) 



one fortn of the anhn or hattdgtld, a ticall 
contract. Hence, origimilly, only the bride. 
[i exchange of ringi. ISohm, das Recht det 
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the Roman family. Were they essentially the same ? If not 
80, in what did they differ, and which waa the earlier and 
purer type ? These are questions about which students are 
far from being of one mind ; it would be much beyond the 
present purpose to attempt to answer them ; but some sug- 
gestions of the main differences between the Geitaan and the 
Roman family will serve to make clearer the real character 
of the German household. 

It has already been remarked that, in early German law, 
kinship was not, as in Roman law, limited to the agnates, or 
those tracing their descent from a common ancestor through 
males. The mother's kin, if in some respects less favored 
than the father's kin, were still an important part of each 
man's family, and were united to him by close ties of mutual 
right and obligation. The wife, after marriage, remained in 
her own maegth; her husband merely became her guardian. 
Her children were as much kindred of her kin as of their 
father's kin. This difference between the German and the t^ 
Roman institution is radical, and most important conse* 
quences result from it. The wife waa not under the absolute 
power of her husband, but was protected by her kindred from 
his abuse. Even the children seem to have found, in their 
mother's kin, a protection against the abuse of the parental 
power. The members of the German household had righta 
even against the head of the household, righta made effective 
by the intervention of the maternal kin, — an arrangement 
impossible under the Roman system, which regarded the 
mother's kin as legally not kindred at all. This is something 
quite different from the Roman patria poteatae, where the 
children, during the lifetime of the father, were theoretically 
little better than slaves, except in so far as they had potential 
rights. Sir Henry Maine, in speaking of the patria potestas, 
says ; " It is obvious that the organization of primitive socie- 
tiea would have been confounded if men had called them- 
selves relatives of their mother's relatives. The inference 
would have been that a person might be subject to two dis- 
tinct ^ja^Waepotesiafea; but distinct ^a(nae ^o(e8(afe8 implied 
distinct jurisdictions, so that anybody amenable to two of 
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them at the same time would have been under two diEFerent 
dispensations. As long as the family was an imperium in 
imperto, a community within a commonwealth, governed by 
its own institutions, of which the parent wna the source, 
the limitation of relationship to the agnates was a necessary 
security against a conflict of lawa in the domestic forum." • 
The justice of this remark is obvious at once: the absolute 
power of the father over wife and children could not exist 
where the mother's blood-relations were actnowledged as 
kin. The natural and only inference is, that, where we do 
find men calling " themselves relatives of their mother's rela- 
tives," the patria potestas, as known to the Romans, could 
not have existed. This argument may be extended even 
farther to show that, if a patriarchal system is ever possible 
in any stage of society where law can be said to exist, — a 
point by no means clear, — it can only be where a limitation 
of the family to the agnates exists. Wlien Sir Henry says 
(Anc. Law, p. 1S8), ■' All the Germanic immigrants seem to 
have recognized a corporate union of the family under the 
mund or authority of a patriarchal chief, but his powers are 
obviously only the relics of a decayed patria potestas," he ia 
as much in error as when he ascribes the Roman agnation to 
the primitive German system. Nothing rests upon more cer- 
tain evidence than that, in all German law, the maternal kin 
were a very itnportant portion of the family. Wherever a 
preference for the male stem is shown, this either lies in the 
necessities of the case, as in the succession to the herffewSte, 
or else bears all the marks of an innovation, as in the prefer- 
ence of the male stem in succession to land in the Salic and 
Thuringian law. It must be remembered that the inherit- 
ance of land among the kin was a comparatively modem in- 
stitution when the German folk-laws were written, — that 
this was a time of migration and conquest. It would not be 
strange if a limitation of inheritance to land to the male stem 
should, under such circumstances, have been introduced, from 
motives similar to those which afterward, in feudal times, 
gave rise to primogeniture. There is quite as much evidenc* 
1 Ancient Law, p. 144. 
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in early German law to support the theory that the primitive 
German kinship was limited to those descended from a com- 
mon ancestor through females as that it visa a system of 
agnation. Witness the statement of Tacitus (Germania, c. 
20), "Sororum filiia idem apud avunculum, qui apnd patrem 
honor." and the preference given by the Sidic law to the fe- 
male kinship in the succession to movables.' 

It is the more important to call attention to these points 
here, because, in his last piiblished lectures ("Early History 
of Institutions"), Sir Henry has given the sanction of his 
great authority to the view that private property in land in 
England was derived oiiginally from the ownership of the 
patriarchal chief. It is certainly not meant that a patri- 
archal organization, or any thing like one, ever existed among 
the Saxons in England. The Anglo-Saxon maegth was not 
a distinct group, composed of certain definite pereons, all 
nnder a single head. The mae.gthe were inextricably inter- 
woven. It is only when some one person is taken aa a 
starting-point in the reckoning, that the matgth assumes a 
defined form, and the several kin can be assigned to their 
proper place. Cousins were in the same maegth, but the 
mSdren-maegth of one did not belong to the -maegth of the 
other. Moreover, already, in historic times, the individual 
predominated over the family. The rights of the kin in 
Anglo-Saxon law were individual rights. The duties of 
the kin were individual duties, enjoyed by, or binding upon, 
the nearest three, or the nearest sis, however near or dis- 
tant these might he. In the earliest system, however, it 
seems to have been common for the children and grandchil- 
dren of a man deceased to live together without a division of 

' L. Salica, &f>, cf. Schroeder.Gesthiuhte ileiEhelichenGiiterreclits.Lp. IH. 
The Americsn Indianl Beem lo hsve renched a stage of social ileTelopmeat ni 
nearly resembling that immetliaiely preceding the Ar;an hs an? thing ire are 
likely to tliacover. Among them, hqth syslems of kinihip exialed, — thai 
through matea and that through femalen; bat the latter veems to haTe been 
more comtnon. Vidt Mr. Lewis U. Morgan's article ("Montezamu'i Dinner") 
in the North- American Review for April, 1ST6. Mr. Morgan*! eantributlon* to 
the hialory of early society are among the moat valuable that hare yet ap- 
peared. Tlia forthcoming work on " Ancient Society " will tc looked for vltt 
inlemst by all atudents of comparative history. 
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property ; and probably, in prehistoric times, lar 

kindred did so. But even here there is no pat 

of mature age in this group stand legally on the 

ing. It is not the subjection of all descendants t 

one ascendant, but the voluntary association o£ r 

and the control exercised by the family coun I 

group as little resembles the despotic power of 

chief, who " disposed absolutely of the persons 

of his clansmen," ' as the free democratic constitu 

itive Germany resembled the highly aristocratic 

of early Rome.* 

Another important difference between the Germ 
Roman household was, that in German law son 
remain under the parental authority during the 1 
the father, but became independent at an earl 
whether at a fixed age, or only upon separation . 
father's household, will presently be considered. He. 
the German system is utterly opposed to the patriarch- 
ory. It is essential to that theory that the power t 
father over his descendants should continue during hL 
In short, under every aspect of the case, the German h 
hold presents itself as something radically different fron 
Roman, and the German family 83'stem as something en( 
different from any thing resembling a patriarchal system 

But to return to the subject in hand, — the Anglo-S 
law of the household. Under this head must be consid 
the relations of the father to his children, marriage, and 
relations of husband and wife. It is, first of all, to h( 
marked that the father's power extended only over children 
born in lawful wedlock.* The father, by acknowledging hia 



1 Ancient Law, p. 140. 

* Mr. Morgan, in the article above referred to, telle ui that, among the Amer- 
ican Indiana, it wag cualomary for the members of a gene to occupy a hoaee in 
common, under the leadership of an elfded head. Tlie organiiation of the gen* 
and of Ihe tribe was democratic. Such a ejttem might degenerate into a tribal 
ijitem like the Celtic, or develop a democratic syelem like the GBrman. Thera 
it no place for a patriarchal lystem between democratic Germany and ■ demo- 
cratic BjBtem like the Indian, 

• Cf. Alf. 42, i 7. 
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natural child, could give him a place and protection in the 
household, and, by bo doing, acquia-ed a right to hia wergeld, 
if he were slain ; but he could not give the child righta of 
inheritance or of kinship. The power of the father was not 
of the nature of property, but of guardianship ; it was not 
gewere, Imt jkhtii?.' And this mvnd of the father was not 
absolute, but limited, inasmuch as the children had righta 
made effective by the intervention of the kindred. It does 
not appear that the father ever had the power of life and 
death, except over children who had not tasted food." Even 
this limited right is found only among the Frisians. The right 
to sell children into slavery was limited to eases of necessity, 
and, in Anglo-Saxon law, applied only to children under 
seven years of age : ^ even when sold, they were to be treated 
differently from other slaves.* The power to chastise the 
children is a natural power, inherent in all parental author- 
ity: in the Anglo-Saxon, as in many of the folk-laws, it is 
expressly ascribed to the father.' It was also the natural 
right of the father to exact obedience from his children. In 
the earliest Anglo-Saxon period, he could give his daughter », 
of immature age in marriage against her wUl. Poen. Theod. 
XIX. § 27: " Puella vera xvr. vel xvii, annorum sit in 
potestate parentum; post banc aetatem, non licet parentes 
ejus dare eam in matrimonium contra ejus voluntatem." But 
already, in the tenth century, the father's power in this re- 
spect was limited to a veto on the marriage.^ A right analo- 
gous to that of giving the daughter in mairiage was the right 
to send her to a convent,' or to prevent her entering one. It 
is not clear how far the parental authority over sons in these 
respects extended. The father certainly could forbid hia 

' Kmut. Vormundioh«ft, 1. p, 287 (T, 

* Vita 8. Lu Jgeri, Lib. 1, c. 2 : " Semel guitante* tUquid iafanlei ipud pa- 
guioi necari illicitum erat." Vide Kraut, I, 4G. 

' Poen. Theod. SIS. S 28 (Tiiorpe, U. p. 19). 
« Alf. Ecc, L c. 12. 

* Ecgb, Eitcerp. c. 96 (Thorpe, II. p. HI). 

* Schmid, Anh. VI. $ 1 : " If ■ man desire to betroth s moiilen or a irom«4 
and it lobe agreeable to lier and to lier friends," ic. Cout, 11.74: "And lot n> 
one compel eitlier woman or maiden lo n-hom she heneU diiUkei," Ac, 

1 Poen. Theod, XVI. J IH ; Kraut, H. p. 604, 
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maniage, or his entrance into a coorent,' and probably liad,1 
at first, the right to send him to a coavent.' 

An important right or dnty of the father was to repi 
his children liefore the courts, to prosecute any injuries done 
to them, and to make amends for injuries committed by them. 
These rights and duties were so inherent in the German ey^ 
tern that they are not once mentioned in the laws of the 
Anglo-Saxons: the absence of such mention is perhaps the 
strongest ai^ument for their existence. Finally, the father 
had the right to administer the property of his son. Of 
course this applies only to such property as the son might 
acquire from some source other than the father, as, for ex- 
ample, by inheritance from the mother or her kin. The 
Anglo-Saxon, in common with all the earlier and purer Ger- 
man laws, contain nothing that throws any light on the 
father's power in respect of the property of his son ; and re- 
coarse mast be bad to late continental sources, like the Sach- 
senspiegel, or to codes more or less influenced by Roman 
law, like the Weatgothic. This much, however, can be safely 
asserted, — the father had the gewere, the legal possession, of 
his son's property, and. as a consequence of this, the usu- 
fruct. His power of alienating such property was restricted 
to cases of necessity,' Beyond this, the evidence will not 
warrant any conclusion. 

The paternal authority ended necessarily when either the 
Bon became a monk, or the father became a monk, or other- 
wise legally incapable. In the former ease, the son passed 
into the guardianship of the church; in the latter case, into 
the guardianship of the next of kin. When and how, apart 
from these special cases, parental authority was ended, is a 
question of great difficulty, and various views have been held 
by German scholars with regard to it. In the time of Taci- 
tus, there is not room for much divergence of opinion. At 
that period, sons were freed from the parental power, not at 
a fixed age, but when they were physically mature, and capa- 



Poen, Theod. XIX. S 3 
Kraut, II p. 604. 
Kraut, II. p. 608 iT, 



; Conf. Ecgb. S 27; cf. Liut. 129. 
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ble of bearing arms.^ The emancipation required a formal 
ceremony, which consisted in conferring arms upon tlie youth 
in the assembly.' This could be done either by the father, 
or by a third person with the father's consent. In the latter 
case, it was preceded by a tradition of the son by the father 
to this third person ; and the emancipation then had tha 
effect of creating, between the emancipator and the one 
emancipated, a special personal relation, the nature of which 
depended upon the previous contract of tradition. The ordi- 
nary purpose of such an emancipation by a third person was 
to create between him and the one emancipated the relation 
of lord and personal follower; but it might also create the 
paternal relation. In this case, the emancipator would be- 
come the adopted father, but he would not acquire paren- 
tal authority. The effect would be merely to give the 
adopted sou rights of succession from his adopted father. In 
exactly the same way as sons, wards became legally inde- 
pendent when the guardian conferred arms upon them in the 
assembly. These three cases are all contained in the much- 
quoted passage of the Germania (o. 13) i " Sed arma sumere 
non ante euiquam moris quam civitas suffectunim probaverit. 
Tunc in ipso eoncilio vel principum aliqui.s vet pater vel pro- 
pinqui scuto frameaque j'uvenem ornant," The gift of arms 
by the princeps made the youth a personal follower of the 
prineeps. The gift of arms by the father — the ordinary case 
— simply freed the son from parental authority, and made 



1 It Ib difflCDlt to see exncllr wherein Profeiior Sohm diO«ri fWim the ordi- 
nsi7 riew which regards this emiinuipitioD u murlcing the term of mijorilj. 
He Mys (AUdeiilsche Reiolis- and Gerichtarerfusung. p. 54S) : " The gift of 
arma did not hare Ihe object to produce m^jorit;," And yet he aaya that it 
was "reguinrlj' occBsioned by majority," What would haTe liappened if tha 
father had reluscd to emancipalo hia son after tlie aon became physically ma- 
tare* The answer must be that custom was lo strong as to compel the father 
to emancipate in loch case. Why not, then, say at onoe that, by custom, — a 
custom as rigid as law, and in fact at that time the only law, — sons were regH' 
larly emancipated by their father when they became physically mature, — i.e., 
when they attained majority phyaicatly. the only majijrity known at thai 
period t 

* For a (bll account of this form of emandpation, lee Sohm, K.- nod O. T, 
Beilagel. 
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him legally independent. The gift of anos by the propm- 
quiu is regarded by Sohm as an adoption, preeeded by a tra- 
dition of the SOD by the father to the propinqaiu ; but it 
Beems more natural to consider it as the means of freeing an 
orphan irard &om the guardianship of his next of kin. As, 
at that time, a fixed age of majority was not established, 
some method of this kind would be necessary to terminate 
the guardian's aotbority. 

The special act by which the Other's power was terminated 
has been called an emancipatioo, but it must not be supposed 
that it bad any thing in common with the Roman emancipatto. 
The latter removed the emancipated son from his family, and 
dcBtroyed the tie of kinship and all rights resulting from it. 
Thus the emancipated son lost all rights of inheritance in his 
natural family. The German emancipation was nothing more 
than our majority, or coming of age. A special act was j 
necessary, because, as yet, no legal term of majority waa I 
fixed ; but the emancipation bad bo effect on the tie of kin- 
ship, ot the rights resulting from it. It simply made the son 
an independent member of the community ; effcicting what, 
in Roman law, was only effected by the death of the father. 
This is only another result of the radical difference between 
the Roman and the German family, and, in so far, another 
proof of that difference. 

In the law, as it stood in the time of Tacitos, a dianga 
would first be demanded for the case of wards. As the 
guardian had the use and enjoyment of bis ward's estate, 
the temptation would be strong to keep the ward depen- 
dent as long as possible. This evil would be met by enact- 
ments fixing the legal age at which the ward should become 
legally independent; and, in fact, such enactments are found 
in all the folk-laws. This change could not but have an 
effect on the relations of father to son. It would become 
the rule to make the son independent at the same fixed 
period. The difference between the ward and the son would 
be only that, while the ward became independent ipio facta 
on attaining majority, the son still needed to be emancipated 
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ty a special act, which, however, regularly took place at or 
about the same period.' 

From this point two lines of development are conceivable. 
Either the father's power would he assioiilated to that of the 
guardian, and so would end ipso facto when the sou attained 
majority, or the two powers would be kept quite distinct, and 
a special act would continue to be necessary for the emanci- 
pation of the son. The former is the view of Kraut;* the 
latter the view of Stobbe.' Putting aside for the moment 
all questions of Anglo-Saxon law, and considering only the 
law of the continent, it is clear that Stobbe has proved his 
view for several of the continental tribes, — for the Franks, 
the Aiamannians, and the Westgoths. In these tribes the 
emancipation of the son, still at the period of the foik-laws, 
required a special act. Besides the old ceremony of the gift 
of arms, other forma appear, as, among the Franl:s, cutting 
the boys' hair. Marriage also appears as ipso facto making 
the son independent. Stobbe admits, however, that still 
at the period of the folk-laws the emancipation of the son, 
by a special act, was regularly occasioned by majority. 

At the period of the early middle ages, the period of the 
Sachsenspiegel, the old forms of emancipation by cutting the 
hairorbygift of armshad fallen into disuse, as must inevitably 
have occurred before an advancing civilization. Unless, there- 
fore, parental authority was now assimilated to guardianship, 
and made to end like it, with the attainment of majority, some 
new ground of emancipation must be found. Such a ground 
Stobbe finds in the separation of the son from the household 
of his father, which took place as a rule at the mamage of 
the son, and which was regularly accompanied by a division 
of property between the father and the son. It has already 

' Greg, Tours. Vit. Pair. 9, 1. A Roman father emancipatea hia son,fen jrran 
eld, Ytj caiiinii>ndntJoa. Sohm remarka ; " Tliia pa^aage . . . containa a new 
proof tbat theru were Bomana nho emancipated id (he German form, — at 
the term of niiyority fixed by German law." B,- u. G. V., p. 547, n. 7. Cf. 
Weit. Goih. furmula 34, quoted by Stobbe, Beltrage, p. 12. 

* Vormundacliaft, II. &90, IT. 

* Die Aufhebung iler vaterliclien Gewalt oach dem Rucht del Uillebilten 
{in hia Betlruge zur Geacliiclite des deulichen BecbttJ. 
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Wen remarked that marriage was alwajs regarded as tJM» 
fa^to terminating the parenul authoritj over sons. In tbe 
earlier law, liovrever, marriage does not appear a^ a prominent 
form of emancipation, except in laws where a late period was 
established for majority. In laws where the earlier age of 
ten, twelve, or fifteen years was still the rule, the son would 
natnrally be emancipated before the ordinary ^e of marriage. 
Kraut, of course, maintains that, for the later as for the ear- 
lier period, the father'^ power ended when the son attained 
majority. It would not be useful, for the present purpose, to 
enter at length upon the merits of the discossion for the 
period of the law-books. This would require a minute ex- 
amination of a large number of passages in the various legal 
sources of that period. A single suggestion only may be 
permitted. After studying the arguments of Eraut and of 
Stobbe, one cannot help thinking that, so far as the period of 
the Sachsenspiegel is concerned, their views arenot so much 
at variance as. at first sight, they seem to be ; and that, after 
all, tbe difference may arise from ignoring the fact that pareit- 
tal authority was not among the Germans, any more than it 
is to-day among us, a distinct, clearly defined right, like the 
Roman patrta potestas, which must necessarily end entirely 
or not at all. Parental authority was not (to borrow the 
t«rms of Roman taw) a Jut, as patria poteatat, in Roman law, 
was a " right over persous, analogous to rights of property." 
The law said, the father shall have ced:ain poweis over his 
son. When the son comes of ^e, certain of these powers 
shall cease. When a division of property takes place betweea 
father and son, certain other powers of the father shall cease. 
Kraut, while holding that parental authority ended with the 
sou's attainment of majority, admits that, even after this 
period, the father continued to administer the common prop- 
erty, and, as head of the household, to represent his son 
before the courts. The father could even require such 
obedience from his son as was necessary for the well-being 
of the household. On the other hand, it cannot but be 
admitted that the fathers control of his son's person was 
reduced to a minimum, after the sou attained majority. The 
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father couW no longer cliastwe his son, nor forbid his becom- 
ing a monk, nor prevent his marriage. Stobbe even admits 
that, for the privnte property of the son, that which he had 
from sources other than the father, the father was only 
guardian, and was subject to the sarue pledges as other guar- 
dians.' Id Westgothic law, at least, this included the pledge 
to restore a portion of such property to the son, when he 
came of age, whether married or not.* That even, as regards 
the father's property, the attainment of majority had an 
important effect is admitted by Stobbe. Before majority, 
the son had no right of veto in alienations by the father ; 
after raajoiity, he acquired this right.^ In some laws also 
the son, after majority, had the riglit to demand a division 
of property.* Finally, the son was always at liberty, after 
he attained majority, to leave his father's house, and go 
where or do what he chose. 

All this points to a possible solution of the difficulty. One 
is left by Stobbe to infer that emancipation in the time of 
Tacitus and of the L. Salica had the same effect as the later 
separation from the father's household. But was this the 
fact? Did the son, when his hair was cut, get control of his 
share of the common property, or, if he remained in the house 
of his father, is it supposable that the father, as head of 
the household, should have had no control over his behavior? 
The emancipation by special act in the early law was au 
emancipation of the pei-son. The son became legally inde- 
pendent, possessed of political rights and subject to political 
and military duties; but he continued to hold his property 
in common with his father until hia marriage. The difference 
between his position before and after majority is well shown 
by the fact that, before majority, he had no voice in tJie ad- 
ministration of the common property ; after majority his con- 
sent was necessary to all acts affecting this property. He 
was then, after he was emancipated, not under the father's 
power, Ijut he was associated with the father, who, as the 
elder, had the active administration. Now, as the power of 



' Stol>be, p. 10, □. IS. 
) Stobbe, p. 21. 



» Stobbe, p. 11. 
t Kraot. IL p. EOfi. 
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the father over the person of his son ceased in the tjine of 
Tacitus and of the L. Salica, when the son was emancipated 
bj special act of commendation, &c., so in later law, when 
these customs had become obsolete, it ceased when the soa 
attained majority. On the other hand, as the common own- 
ership of father and son, their common life in the same house- 
bold, and the rights of control nece&sarilj given to the father 
as the elder of those living in the same house, were not extin- 
guished, — let us not say by commendation (for this sappoees 
a separation from the household), tut by the ceremony of the 
gift of arms or of cutting the hair, performed hy the father 
hivuelf; so, in later law, they were not extinguished by the 
attainment of majority, but continued till the son separated 
from the father's household. In fine, as the powers of the 
German father did not form any thing at all resembling the 
Roman patria pote$tat, is it not after all futile to seek in Ger- 
man law for any thing having the same effects as the Roman 
emancipatio f The very expression " emancipation " is as little 
suited to express what really took place in primitive Germany 
as it would be to express what happens to-day. 

If we turn now to the Anglo-Saxons, it is, first of all, very 
significant that no mention is made anywhere in their laws 
or history of any ceremony of emancipation of the son by 
commendation, by cutting the hair, or by any special act. 
Only in Nonnan times does such appear in the fortt familia- 
tio, which is undoubtedly of Norman origin, and is entirely 
analogous to the separation of households in the later law of 
the continent. The silence of the Saxon sources in this re- 
spect gives, at the outset, a strong presumption that already 
from the first the father's power in Saxon England was assimi- 
lated to guardianship, and ended like it when the son attained 
majority ; and evidence is not lacking to make this presump- 
tion a certainty. The period of majority in Anglo-Saxon law 
was first fixed at the completion of the tenth year ; ' but, 
later, the period of dependence was lengthened to twelve 
years.' Even this came in time to be regarded as too early m 
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I an age to assume the responsibilities of manhood, and the 
later law shows a tendency to prolong the period to the com- 
pletion of the fifteenth year,' though there is no sufiBcient 
evidence that this ever became law in the Saxon age. 
Throughout Norraan times, however, and still in the time 
of Glanville, this was the age of majority for all except those 
holding knight's fees,* For these the Normans had intro- 
duced the period of twenty-one years. 

That the futher'a control over the person of his son ended 
at the period of majority is clear from the following passages 
in the BOiirces. Poen. Theod, XIX. § 26 : " Puer usque in xv. 
annos sit in potestate patris sui ; postea seipsum potest facere 
monachum si vult." ^ Ecgb. Excerp. c. 96 (Thorpe II. p. Ill) ; 
" Parvulus usque annos xv. pro delicto corporali discipUna 
castigetur ; post hanc vero aetatem, qiiicquid deiiquerit, vel 
si furatur, retribuat, seu etiam secundum legem exsolvat." 
Ine 7, § 2 : "A boy of ten years may be privy to a theft." 
Atheist. 11. 1. Pr.: " That one spare no thief taken in the act 
over twelve winters and over eight shillings," Cnut II, 20: 
"And we will that every freeman be brought into a hundred 
or a tithing, who wishes to be entitled to satisfaction and to 
wer, if any one slays him after he is twelve winters old." 
Cnut II, 21: "And we will that every freeman above twelve 
years make oath that he will neither be a thief, nor cognizant 
of a theft." Evidence more conclusive could not be desired. 
It is impossible to restrict the application of these passages 
to wards. They are general provisions applying to all free- 
men, whether orphans or sons of fathers still living. The 
boy, ten or twelve years old, can become a monk; can sell 
himself as a slave ; can no longer be chastised. Henceforth 

1 MtheU. VI. 12. 

I Hon. I. 70, § 18 [ct. L. Ripuaria. 81) ; 69, j 9 ; GUnr. Vn. c. 9. Fifteen 
U bIbo the age In the Kentiah Ciutumal. Ijiinbarde, p. S22; Robinton'* Com. 
L»w of Kent, p. 289. 

' The numlier xr. here ii without doubt an error of Ihe tranicriber. Another 
MS. baa " quatuordecitn nnnurum homini licet le eervuni fai^ere." See note to 
Conf. Ecgb. S 27 (Thorpe II. p. 163), In two MSS. it u »aid ; "Puella aulein xiiL 
RDDorum «u< corporis pateitnlem habet.' See note to Pnen. Theod. XIX. g 26 
(Thorpe II, p. 19). As the tendcnc}' of the law wiu lo lengthen rather than to 
•horten the period of dependence, it is probable that the staailer oC tJiese nuoi 
ben ii tba correct one. 

11 
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lie acts fcr ^f^ l »H^^f . ami a !iiins^ iiesponahle &r hu aet&. 
He masc z^ks <mdL 31 aoBerre rfie la^^Bw ami t»nmr( hr^— ^ f q^ 
one of die arginiTarinng provideti obr Aaz DurDciae. What 
beCDH' ^lommpntaiy coalci be Ssomi on die wmd^ of TacxtiB^ 
**AiLte domoa. zm^x rannblicae^? Ami rfi« pisHHial *fi^ 
legal indepemieoce of she soil, ^vtucb. Tiinciu ceH:} as wms in 
h^ cime acqiiired hj die zt& of amu in die aaaeoiblT. &$ now 
acquired ipm fmstn hj die assuzuneat of majiiciGT. Tlieie » 
here no eommem^idozu or eumn^ of due hairi jso emuiecpft- 
tioiu jKitfj fntmtimfM ; no mennoa of a %paradua of hcKKe- 
holis. Before die compIedQii of die teodi or tirelfdi Tear 
die boT is legaHj dependent Afber die eompletioa of the 
t^idi or mrelfhh jear« die boj o^ legallj mdepeodeac He b 
no longer a boT. bat a man. po«e»ed of aH die c&rhcs mm? ^qJ^. 
ject to an the dades dis&t beloog » comptece ^i^V w d, 

Xoching is :Sftid of the property r^^adoos between £ftth^ 
ami son. On thc^ point, the An-^o-Skxoa ^oorces Iea¥« ib 
endrelj in the dirk. Anr control of the Cither orer property 
acqnired br the son would be Licoosistent with the pezsooal 
izidepeadeiice* which It has been shown die son enjojed. It 
is clear frocn the charters that sons acquired a right of Teto in 
alienations of the £i3iilj estate. Probablj antil marri^e sons 
continaed is a nile to live with their fiither : and it woold not 
be unaatTirjLL that the propertv of the mother, which dorii^ 
her life the father had administered as smardian and which 
after her death was inherited by the sons* should continae to be 
administered bv the father until the marria;^ of the son led 
him to reclaim it. This administradon would be in oo war a 
right inherent in parental authority, bat only a resolt of the 
custom of living in common : it would be dependent entirelj 
upon the will of the son. There is nothing to show that the 
father had any legal rights over his son's property after the son 
attained majority. 

As all women were legally dependent by reason of their 
seXt the attainment of majority could not have the same im- 
portance for girls that it had for boys. Daughters remained 
ander their father's power until they married or went into a 
convent. Still the laws made a disrinction between girls and 
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adult women,' and this distinction was not merely nominal, 
but had a legal effect. The age of majority for giris was 
probably the same aa that for boys. The Penitentiala of 
Theodore and Ecgberht give various ages of majority;' and, 
if we aa»ume the earlier of these to be the correct one, girls 
attained their majority at the completion of the twelfth year, 

— the ordinary majority for boys during the greater part of 
the Saxon period.^ The effect of majority for women was to 
free their persons from the arbitrary disposal of the father.* 
They could enter a convent if they choae, and they could no 
longer be aent to a convent or given in marriage against their 
will.' This last, however, was the effect of majority only in 
the early law. It has been shown that in the later law even 
girls under age could not be married against their will. All 
other powers of the father over his daughter continued until 
she married or went into a convent. He administered her 
property as guardian, and had the use and enjoyment of it, 
and he represented her in court. But by far the most impor- 
tant power of the father was in the marriage of his daughter. 
Here the rights of every guardian of an adult woman unmar- 
ried were the same as those of the father, and what ia said of 
the one will hold of the other. What these rights were will 
appear presently in the course of the discussion of marriage, 

— a subject which must now engage our attention. 

In the earliest Anglo-Saxon laws, marriage* appears in the ' 
form of a sale by the father or other guardian to the bride- 
groom. Ine, 31 : " If a man buy a wife and do not pay the 
purchase price - . . ; " .^thelb. 83 : " If she is betrothed for 
money to another man . . . ; " id. 31 : " If a freeman lie with 

' Alf. 36, untifwinrratdae wi/mon ; i.e., women nniler Sfte. 

' Poen. Tlieod. XII, §§ 26, 27 ; Conf. Efgb. § 27 and note. 

* In the Conlinenlal tan the ige was the aame Tor both aeiei. Eraut I. 

p. 124 fr. 

' Poen. TheoiJ. XIX. J 26 and note ; Conf. Eegb. S 27. 

» PTA .upra, p. 158. 

' The earl}' German marriage has been so thoroughly [Tcaled by Schroedet 
(Oeichlchte desehelichen Omerreohtn) and Sohm [daa Recht der EhcBchlieaanng) 
that It Ib nni* noly neceaaar; to present their con du! I one bo far aa theyrelala 
to Anglo-Saxon !an. Some pecnliaHtiei ot the Angto-Stucon derelopmeDt muV 
however, be considered. 
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a freeman's wife, let him pordiase her with his irergeM and 
let him proride another wife with lua own mnney and bring 
her to him." Whether marriage was ever an actual sale of 
the woman's pei^on, treated as a chattel, may be doubted. 
The h^h estimation in which women were b^'M among the 
Germans, when they first appeur in history, proves at least that, 
if tliis was ever the case, it most have been in very remote 
times. The mere fact that marriage took the form of a sale 
proves nothing. In a primitive society, legal conceptions and 
legal forms are few and simple. The same nord ia used to 
designate things in fact different. Thns. all kinds of protec- 
tion were included by the Germans nnder the designation 
mund, but it does not follow that this protection was in all 
instances of the same Dature. Paternal authority, power of 
husband over wife, of guardian over ward, may in the begin- 
niug have been alike, hnt it is not necessary to assume this 
from the use of mund to designate them all.i The use of the 
form of sale for marriage does not prove that marriage was 
ever an actual sale, like any ordinary sale of chattels. This 
one legal form may have served several ends. It may have 
been used for contract, for conveyance, or for marriage, 
without its being necessary to assume that these were all of 
precisely the same nature. In fact, in the earliest Anglo- 
Saxon laws, marriage has a twofold aspect. In part, it ez- ^ 
bihits the characteristics of au ordinary sale ; in part, it 
differs very much from other sales, and appears as a transac- 
tion not merely of a mercantile, but of an ethical character. 
In the first place, it is certain that in historic times the thing i^ 
transferred was not the person of the woman, treated as a 
chattel, but only the rights of guardianship. For these rights 
a real price was paid by the bridegroom to the guardian, and 
so far marriage resembled an ordinary sale. The strict for- 
malities of a sale were also, throughout, observed.' On the 

■ The nund exercised bj- Ihe king over ihtpa of war (Mthelt. VI. 34) i* an 
jnitance in point. Tliii, certainlf. wai different from parental or marital au- 

> The contract of betrothal aeema alio to ha*e inctoded a wamnt? Uke tnj 
contract of lale. £ihelb. 77 : " If a mao bnj a maiden, let it be paid for in 
cattle, ir it be withonl guile ; but, If there be guile therein, let him bring hei 
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other hand, tlie price was uot the subject of bargain aa in 
ordinary sales, but, like the wer, was fixed by law, according 
to the rank of the woman.' Again, an ordinary contract of 
sale gave a right of action against tlie vendor to compel him 
to deliver the thing sold.* The guardian who had contracted 
to give the gid to the bridegroom could not be compelled to 
this by an action. He could oidy be sued for breach of con- 
tract.' The ethical nature of marriage was already recognized 
in the earliest historic times, and the history of marriage in 
eaily Gennan law is the history of its gradual enfranchisement 
from the forms of a sale, and the substitution of other forma 
more consistent with its ethical character.* 

The price paid by the biidegroom to the guardian was called t-' 
the weotuma.^ This woid is connected with the Gothic root 

home again and lei bis properly be Tcitorei] lo liim." Cf. lae, 66 : " If ■ man 
buy nay km<1 of cullle. and he then diacover any unsonndneu in It vitMn 
thirtf da^g, then let hint Ibraw the cattle on hia handi, or let him awear that he 
knew not of an; untoundneaa in it when he aold It to him." 

' Sohm, p. 23 ; " The /ireiium purllat is the analu(rue of the compoaition which, t^ 
acconling to German conceptiona, ii not the penalty for a wrong, but a repara- 
tion [or an injury to rif^hti ineiUmable in money |boily and life, freedom and 
honor)." The proofa of this view are adduced by Prof. Sohm, In hia article, 
" tJeber die Entalehung des L. Ribuaria," in the Zeitichrift filr R. G., V. p. 419, 
S. ^thelb. 82, a« tranaUted by Schmid, aeemi to contradict this view. Schmid 
render* it thus : " If n man carry oO" a maiden by force, let him pay fifty ahil- 
linga to the owner, and afterward let him buy her according to tlie will of that 
one to whom she beloni^." It ia at leaat doubtful whether thia ia the true 
meaning of the postage, Price (Thorge^_p^) translates " let him buy the 
object of hia will of ihe owner." But, e»en accepting Schmid'a rendering, the 
paatage may be explained on the ground tlint it ii an Illegal marriage, and that 
In (uch caie the guardian could exact what he clioae. In the Mosaic law ther* 
was no bargaining about the price. Vide Exod. xxii. 17 : " If her falber utterly 
refuae to give her unto him, he shall pay money according to the dowry of 
vlrgina." Alfred, in tranalattng Ihii pasaage, uses the word " weotnma." Al£ 
Ecc. Laws, § 29. 

) Laband. Tcnnoeensrccbtliuhe Klagen, p. 149. fi. 

■ Pocn. Theod, XVI. fi 29 : " His auiem desponaata ai non Tult habitare cum 
eo Tiro cui est deiponsnla. reddatur ei pecunia quam pro ipsa dedic et tertik 
para addatur. SI auicm ipae nolueril, perdat peeuniam quam pro ilia dedit." 
That lliia li a real contract is proved by the fact that the price la prepaid. Tla 
Teraion of Ecgbcrht helnnga to n later period. (See below, p. 171.1 Cf. Liining, 
Vertragabrucli, I. p- li2 ft. 

' Cf. Sohm, p. 21. 

• Alf . Ecc. L. 12. 20. In one pataage tlie word gijl or g^ occur* 
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K the pajvent wUdk b 
the cxntxaet ; it «w aim thtf wUch gsn tbe 
character of kgsfitf. ^HAoBt psr^cnt of tha ■ 
ooold be DO kgil mam^e. AUb 
ment and all Yiolatiaaa of Aa * 
of tbe z%bta of thegoaiAaB, and wen pu iMhwl bya fine 
called mumi hrfn. Sefaneder* bwAowa that this fiae bad 
tike doaert eonneeticm with the legal wai ftm a, and vaa g«n- 
eiaDj ID amooDt either eqaal to the MMteaa, or aame mnltqile 
of it. The reasOQ of this eoimeetjoa between Uk two ia ob- 
Tions. As the r^ta over the voatm we*e aoaiething for 
which a price was ngaiMiij paid, to sesae npon these i^bts 
withoat the ooojeot of the owner and withoat paying for them 
was to steal ; and the fine was {noportioned to the raloe of the 
thing stolen. — the valne, in tins caf«, being the amount of 
the legal weottima. The amoont of the we^uBta in £tbel- 
biiht's lawK appears from the foUowiag pa&sages, — ^thelh. 
75 : " For the maud of a widow of the best class of the eori's 
degree, let tbe bot be L sfaillii^ ; of the second class XX siai- 
lings ; of the third xn ahlDings ; of the fourth ti shillings." 
^thelb. 82 : " If a man carry off a maiden bj force let himv- 
pay L shilliags to tbe owner," &c. Tbe fine of fifty shillings, 
in tbe Latter passage, most be regarded as a single muHd-hryeet 
equal to the weotuma. For the forcible abduction of a widow 
the mund-bryet was equal to doable the value of the vetotuna, 
£tbelb. 7C : " If a man carry off a widow not belonging to 
him, let the mund be twofold." In Alfred's time the amount 
of tbe weotuma was apparently sixty shillings for a woman of 
the lowest rank. For if, in Alf. 18, § 1. the woman antrne 
to her betrothal pays a fine of sixty shillings, while in Poen. 
Tbeotl. XVI. § 29 (Thorpe, II. p. 11) it is said in like case, 
"reddatur ei pecunia quam pro ilia dedit," it is probaUe 
that the two are identical.' So in Alf. 11. § 2, the violation 
of a maidea of the lowest rank is punished by a mund-bryee of i 



iratt. Vidt Ine, SI, with Suhmii)'* noie. 
iitm, •citttmen ! Prijlao, iwfnia; Alamanoii 
p. 23 ; Schmid, dou. i. t, utmluma. 

> Schrtwder, L EinL | 2. 

' Scliroeder, I. p, 16. 
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the same aQiount. For women t 
weotuma increatsed accoi-ding to the wer.^ Sometimes the 
mund-bryce, proportioned to the weotuma, was replaced by 
the wer of the guilty party,' and, later, when the weotuma 
■was no longer a price to the guardian, but a gift to the bride 
of no fixed vakie, this became the rule.^ 

For the full completion of maiTiage in all its effects, two ^ 
acts were necessary, — the beweddung, or betrothal ; and the 
gifta (plur. of giff), the deUvery of the woman, or nuptials. 
Schmid, Anh. II. § CI: "And we prohibit with God's prohi- 
bition that auy one have more wives than one, and let her be 
lawfully betrothed and given (bewiiddod and forgiferi)." 

The betrothal was the promise, on the one hand, to give in 
marriage, — on the other, to take in marriage, and to pay the 
purchase price. But the mere promise was not e nough . As 
maiTiage was a sale, so betrothal was a contract of sale. To 
understand the nature of the betrothal, it will therefore be 
necessary to apeak of the early German law of contract.* In 
the earliest German law, there was no consensual, but only a 
real or a. formal, contract. In other words, a mere conven- 
tion was not binding: it must be accompanied by some for- 
mal act, or by performance on one side. But when this act 
had been perfonned, or payment had been made on one side, 
the contract was not binding merely as giving a claim for 
damages against the debtor: it effected an actual transfer of 
title. It transfeiTed the negative effects of property, — the 
Jus vindicandi and the jua abutendl of the Romans. The 
positive effects of property — the power to use and enjoy 
the ju9 utendi fruendi — were transferred when the actual 
delivery took place. The contract — not the delivery of 
actual possession — was the gi-ound of the title of the pur- 
chaser, donee, &c. Hence, in a conti-act of sale, the purchaser 
who had paid the price had an action to obtain the thing from 
the vendor ; and, in a contract for the sale of immovables, he 

> Air. 11,1 e. 3 ^uielb. 31. 

» Cnul, II. 62; WiU, L 12; Schmid. Anh. IL § 63. 

< In IhU deturiptlon of t)ie early German law of contract, Sohm hai bwi 
doielj followed throughout. But see Lilning for a contrary Tiew. 
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#Tl«pt, IL p. 11> : -EJa 
tare crca €i!> Tiro esi est 
pR> ^tta deiiri. €( tenia pus 
pfsdai p&emiuB qiwfl 
va* pdud. tLe dodzact 
tneu. gare iLe pcrrhaffT tbe logics cf a legal cnraer. so fax 
at tLif toxLA be done ooQsi£ti^a2T vixk tbe etbial cbaiaeter 
<A makZTisigt. SoLm dhidee tbe effK^ts of aaznigc^ Hke tbe 
effeeu of prcypextr, into poatiTe aiMl DegadTe cfiects. Tbe 
negative effeci of mamage va& to estabSi^ between bnsband 
Mod wile the pledge of fidelxtj. Tbe poeitiTe effect of mar- 
riage was to transfer tbe wife into tbe actsal power of her 
hoibaitd. — to gire him control of her person and propertr. 
The former was the effect of betrothal : the latter, tbe effect 
of the delivery of the woman, — the ^jti or noptuJs. The ^ 
gift of the woman was onlv the ec*mplenoa. in faet« of what 
was alreadv accomplished in law bv the betrothal. The be- 
trothal« not the gift of the woman, was the ground of the 
hofeband's title. The man and woman were therefore mar- 
ried when thev were betrothed.^ Hence anv violation of the 
betrotlial by a third person was a violation of the r^hts of 
the tmdegroom,^ and was punished by a fine paid to him.' 
Thus far, Sohm's view is entirelv in accordance with evi- 
dence, and presents no difficulty. The betrothal was the 
transaction which gave marriage its effect in law ; and it con- 

1 The Eaglifth " wedding " is denred from the Anglo-SazoD ''beweddug " 
which metnt. not tbe DaptiaU, bat tbe betrotbaL So a "wedded** wife, — ije^ 
ft wif^ prum'iaed or betrothed. Cf Sohm. p. 06. 

* Poen. Ecgb. II. § 12 : *' Si muiier aliqna dttponsftU sit noo eft penahw 
■I aliqiiif aliof rir ilkm ei aafermt." 

•^tbeLB8. 
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feired the rights of a husband on the bridegroom, so far as 
third pai'ties were concerned. But was the case the soxae as 
between the wife or her guardian and the bridegroom? It 
has been shown above that the contract of betrothal, unlike 
other real contracts of sale, did not give the bridegroom an 
action to compel the delivery of the bride, as thin would be 
contrary to the ethical character of marriage.' If the guar- 
dian refused to deliver the woman, or she refused to be deliv- 
ered, the bridegroom had only a. suit for damages, to recover 
the weoturna previously paid, and an additional hne of one- 
third." On the other hand, a breach of betrothal by the man 
was punished by loss of the weoturna. That he also had to 
pay an additional fine appears from Ine, 31: "If a man buy 
a wife, and do not pay the purchase price, let him give the 
money and pay compensation, and make bot, to the sureties, 
accoixiing to his infraction of his pledge." The bridegroom, 
like any purchaser, could be sued for the price ; but the 
guardian, unUke other parties to a contract, could not be 
compelled to delivery, but could only be sued for damages.' 
From the point of view of the legality of the marriage, of 
the violation of betrothal by third parties, even of its vio- 
lation by the bridegroom, the contract of betrothal wag 
still, like other real contracts, a ground of acquiring the title. 
But, from the point of view of the breach of betrothal by 
the woman or her guardian, the contract created only a rela- 
tion of obligation, and in no way differed from the Roman 
contract. It was not conveyance, but contract, in the mod- 
ern sense,* Sohm has shown that the ethical character of 
marriage was the means of the first introduction into German 
law of a contract in favor of a tliird pai-ty.' If the view here 
taken be correct, it was also the means of the first introduo- 

1 Tliere are some iodiCBtioiia that in the olJeat German Uw the brideBTOom 
had a right tci compel deliver;. Cf. Loning, I. p. 145, n. 10. 
» Poen. Tlipod. XVI. S 29. Conf. Ecgb. J 20; Alf. 18, § 1. 

• Thii WHB ihe moat that vtm ever allowed in Ihe oldeal Latin law. Tht 
Boman law did not ereti allovr this, but permitted a suit only where there wat 
an express penal atipulation. Puuhla, Inat. II. p. 801, 

* It is difflciill to see. therefore, why Profeasor Sohm. In common with all 
the German writers, denies to the early German law the idea of n contnwl ra 
ipieie, in the Roman ot modem sense. ' Sohm, p. 84. 
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tion into German law of the idea of a contract m tpeeit, in 
the Roman sense, as distinguished from a conveyance. 

Such was the betrothal in the earliest Anglo-Saxon period. 
The passage above quoted from Ine (§ 31) points to a change 
which had already taken place in the law of betrothal, corre- 
sponding to a development in the law of contract. In the 
earliest form of real contract, the purchaser, forced to pay in 
advance to make the contract binding, incurred the risk of 
non-fulfilment by the other side. This evil was remedied by 
the introduction of a new principle. The contract was held 
to be binding, if the purchaser had paid only a small nominal 
Bum as earnest-money. This is the German handheld, arrha, 
— the Lombard launichUd. The handheld was not, in any 
sense, payment or partial paj'ment. It was the representa- 
tive, not of a money value, but of a juridical effect. It only 
served to preserve the appearance of a real contract, without 
the necessity of prepayment by one side. Ine, § 31, and 
Alf. 18, § 1, show that already, in the time of Ine and Alfred, 
the price was no longer paid at betrothal, but only promised. 
Immediately another change in the law of betrothal became 
possible. The price was no longer paid to the guardian, but 
was given to the woman herself after marriage. Alf. Eco. 
Laws, § 12: "... let him see that she have raiment, and 
that which is the value of her maidenhood, — namely, the 
weotuma. . . ." The betrothal was no longer a true contract 
of sale : it was only a fictitious contract of sale. The form of 
a sale was preserved: the contract remained a real contract, 
by payment to the guardian of the handheld ; but the bride- 
groom contracted to give the price, not to the guardian, but 
to the woman.' 

The betrothal once freed from the character of a true con- 
tract of sale, the next step was easy to take. The betrothal 
ceased to be a real contract even in form, and became a for- 
mal contract, — that is, a contract which derived its binding 
force, not from payment of the price or of the handgeld, but 
from the performance of some solemn act. The formal con- 

a contract in favor of a third partj. 
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tract of German law was the Jides faota,'^ ovviette. It consisted 
in the giving and taking of the straw, fettuca. Wette, like 
witthum, is kindred with the Gothic vidan, to bind. " It ia 
that which binds, and, as applied to the contract, the contract 
which binds."' The principal cases of the application of the 
wetU were, — 1. In procedure where the party adjudged to 
make payment, or to give proof, promised to fulfil the judg- 
ment; 2. Where one person became surety for another; 3. 
In the promise of a penal sum.* From the beginning of the 
tenth century, the Anglo-Saxon beti'olhal appeal's in the form 
of contract, made binding by the giving of sureties both by 
the bridegroom and the guardian. That a penal sum was 
also promised, appears from Conf. Ecgb. § 20 (Thorpe, II. p. 
149, note) : ' "Si puella desponsata cum eo esse nolit cui vo- 
luntate sua desponsata erat, tune reddat pecuniam quam antea 
accepisaet, cui taleni addat accessionem qualis tertiae parti 
pecuniae aequalis sit et solvant propinqui suum wedd." * 
Fortunately a full description of the betrotlial in this form 
has come down to us in an Anglo-Saxon formula, commonly 
called the Kentish Betrothal, belonging probably to the tenth 
century. This interesting and important document deaetvea 
to be quoted entire : — 

ScHMiD, Anh. VI,, § 1 : "If any one wish to betroth a maiden or 
a woman, and it ao be agreeable to her and to her friends, then it is 
right that the bridegroom, according to the law of God and the cus- 
toma of the world, first promise and give a v^ed to those who are her 
guardians that he will keep her accordiug to God's law, as a man 
ehould hia wife ; and let his friends be sureties for that. 

S 3. " After that, let it be known to whom i.\i^ fotter-Uan ' belongs. 

1 Par & <!iff?reDt view ai the fik* facta, see Luning. L p. S ff. Cf. Sohin, 
p. 36, n. 27. 

' Sohm, p. 35. » Sohm, pp. 36-48. < 8ohiii, p. 47, n. 47. 

' This pftBBHge is only a copy of the pagsgge from Theodore qaoted aboT« 
Ip. 168). The PenileoliiJ of Theodore belnnga lo Ihe eevenlh eenlury; the ori- 
ginnl of that of Ecgberht. to tlie eighth, but, in the form in whii^h it has cooie 
down to U8, probably to a aomewbal later period. Tlie passage from Theodore 
iXVI. % 29) ahowa [he betrothal aa a reaJ coninct, with price paid in advuics 
to the guardian |pei;uDiam quam pm ilia drdit) : there >■ no mention of & wd. 
The pataage from Ecgberlit f hows the betrothal aa a formal contract with wtJ 
and the woman, not the gaurdian, receive* the metuma. 

* What the fotter-ltan waa ii doubttol. The word meant " mouey for nonf 
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L«t the bridegroom give vtd for that, and let hu frieoda be soredes 
for it. 

I 3. " Then let ihe bridegroom declare what he will grant her if 
■he choose his will, and what he will grant her if she live longer 
than he. 

S 4. " And if it be so agreed, then it is right that she shall be enti- 
tled to half of the inheritance, and to all if the; have children in 
common, unless she again choose a husband. 

{ 5. " Let him confirm all that which he has promised with a wed, 
and let bis friends guarantee it. 

S 6. " If, theu, they are agreed in every thing, let her kinsmen 
take it in hand, and betroth their kinswoman to wife, and to a 
righteous life, to him who desired hen uid let him undertake the 
surety who has control of the vrtd. 

5 7. '• If, then, he desire to lead her out of the land into another 
thane's land, then it is right that her friends have there an agreement 
that no wrong shall be done her ; and, if she commit a fault, that they 
may be nearest in the hot, if she have not wherewith she may make 
bot. 

§ 6. " At the nuptials, there shall be a mass-priest by law, who 
shall, with God's blessing, bind their union to all prosperity. 

§ 9. <■ It is also well to be looked U> lliat it be known that they, '^ 
through kinship, be not too nearly allied, lest that be afterwards 
divided which before was wrongly joined." 

As it appears here, the betrothal is not a sale, real or ficti- 
tioua, but a fortnal contract, made binding by tbe wed. All 
the formalities which concern the legality of marriage are 
attached to the betrothal. It, and not the gift of the woman, 
is the legal act of marriage. The unimportance of the gift 
of the woman, aa compared with the betrothal, appears clearly 
from the small account taken of it in the foiinula. The nup- 
tials are now, however, celebrated in the presence of a priest, 
and hallowed by the blessing of the church, — almost the 
earliest example of any religious ceremony of marriage in 
German law, but still a religious ceremony having no effect 

ishment" SchroerJer (L p. 61, n. 13} regards it u a pledge lo maintaia the 
children bj the marriage. Sohm (p. 317, Dole) considers it as a handgdd which 
is not psid. but only promised, at betrothal, — a aupposilion renilered probable 
bj the [act that the handgeld was ordinarily spent in the purcliase ol beer or 
wine tor the enlerlaininenl of those present, or dlstribuled to the poor. 
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in law.^ The weotuma is no longer a purchnse price paid at 
betrothal to the guardian, but a gift to tlie woman, prombed, 
with sureties, at betrothal. It appears in the formula in the 
words, " what he will give her if she choose his will." ' As 
a gift to the woman, the weotuma is of small importance aa 
compared with the morning-gift. Thus, in one deed of be- 
trothal, a weotvma appears of one pound of gold by the side 
of a moming-gift composed of extensive grants of land. 
Cod. Dip. DCCXXXII. : " Here appeareth in this writing 
the agreement that Godwin made with Byrhtrio when he 
wooed his daughter ; that b, first, that he gave one pound's 
weight of gold for that she should choose hb will. And he 
gave to her the land at Street, with all that belonged to it, 
and at Burwaramesc another half-hundred hides; and there- 
with thirty oxen, and twenty cows, and ten horses, and ten 
theow-m^n. This was promised at Kingston, before Cnut, in 
the witness of Archhbhop Lyfing, &c. ■ . . And that they 
would conduct the maiden to Brightling, all became surety 
for this. . . . And whichever of those two lives longer shall 
have all the property, as well that land that I gave to her 
as every thing," Ac. To the close of the Anglo-Saxon 
period, the weotuma seems to have remained a separate gift, 
of little intrinsic value, serving only to mark the legality of 
the marriage.^ In the time of Cnut, the sale of the rights of 
guardian in the old way was forbidden by law (Cnut, II. 74) : 

1 Sohm, p. 182, 817. 

° Schroeder hai (hown thii clearly, I. p. M. 

■ On the conCinoDt, the purchoie prii;e became s {tift (o Ihc bride of conild- 
enible imporlatice, and oTien conaiiting uf rcaltf. Svhroeil^r II. p. 64, o. 22) 
Mcribes the lame deTclopmenC to tlie Anglo-Saion HYotmnn, find flndi eiunplei 
af ■ tBfor»ma, uonaiiting of realtr, in Cod. Dip. DCCXXXVIIt. (side tnpra 
p. 116). ind in Cod. Dip. MCCCV- (.u/mi, p. 114|. These two c«»c» ^re mh« 
to be regarded aa morning-gifu. The u«e ol the word dolaliciiim In the ona 
ckie, and the fact in the other cue that the gift was miLde (o induce the guar- 
dian to give hi* content, arc not ■uffluienl to aepamie the^te catea ftvin that in 
Cod. Dip. DCCCCXXVl.(ieebelow,p. n6n. 1], which ia an undoubted cue of 
moming-gift. Another conaidermion deaervea mention. Aa the old iwofuma 
waa a fixed aum of money, it wa» only naiuml that, af^er li becama a gift to 
the woman, it ahoulil remain a gitt of mmiey (m In Cod, Dip. DCCXXXH., 
quoted In the teit] -, preserving the remembrance of the older form, and aerTing 
only to mark the le);alil;r of the marriage. 
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" And let no one compel either woman or maiden to wfaom 
she herself dislikes, nor for money sell her, unless he shall b« 
willing to give something voluntarily." 

The Kentish Betrothal speaks of two gifts to the bride. 
The bridegroom declares *' what he will give her if she choose 
his will, and what he will give her if she live longer than he." 
The former gift has been identified as the weotuTna; the lati- 
t«r is the morgen-gifu, or morning-gift.* The general history 
of the moming-gift, in German law, is in brief this : ^ Unlike 
the teeotuma, the morning-gift had at first no connection with 
the legality of the maniage. It was a free gift of the husband 
to his wife on the morning after the bridal night.* At first it 
consisted of movables probably of no great value. Later, it 
became a gift for the widow's maintenance ; consisting as a 
rule of realty, and granted at betrothal, with a wTitten docu- 
ment to be used as proof after the husband's death. If no 
morning-gift was granted at betrothal, the law assigned a 
certain portion of the husband's property to the widow for 
her maintenance. This was the legal morning-gift, — the 
Lombard quarta, the Prankish tertia. So the tceoCuma and 
the morning-gift came to be promised at the same time, and 
naturally in the same document, and both were secured by 
sureties. The two gifts were merged, and became the douatrg 
of the Coutuvies, — the dot ad oetium eccleiiae of the later law. 
The douaire, dot, or dower had in common with the old 
weotuma, the time and manner of its establishment, and the 
close connection with the legality of the marriage. In common 
with the old moming-gift, it had the amount and the charac- 
ter of a widow's maintenance. The dower of English common 
/law is derived in an unbroken historical development through 
the dot ad ottium ecctetiae of Bracton and Glanville, the 
Norman douaire and the Prankish tertia, from the purchase 
price or weotuma and the margen-glfu of the heathen Ger- 
mans. 

' Schroeder (1. p. M) hu ihown thi« cle»rly. 

■ Bchroeder, pp. 84-112, hai here been loHowed throoghout. 

• Cod. Dip. CCCXXVm. : " It wm her morning-gift when flret ahe came M 
Alhulf." Cod.Dip.DCCCCLXVU. : "And I announce what I hare giren mr 
wUe oa moming-gift. . . . And I gave hei theie wh«n flnt we came togethei.* 



THE ANGLO-SAXON FAMILr LAW. 



175 



In the Anglo-Saxon period this development did not reach 
its completion ; the weotuma and the morning-gift were still 
in the eleventh century separate gifts ; ^ but the various steps 
of the development appear clearly. 

^THELB. 78 : " If she bear s live child, let her have half the prop- 
erty, if the husband die firat." lb. 79 : " If she wish to go awny with 
her children, let the husband have half the property." Ih. 80 ; " If the 
husband wish to have them, (let her portion be) as one child." lb. 81 : 
■' If she bear no child, let the paternal kindred have the Jiok aad the 
morning-gift." 

The nioming-gift is here spoken of onlj' in connection with 
a childless marriage. In marriages with children, it has al- 
ready given way to the " higher principle of community of 
property" between husband and wife.' The law of Ine 
shows the progress of this principle, since the time of .^thel- 
birht. Community of goods between husband and wife exists 
in all marriages, childless or not. Ine, 57 : " If a ceorl steal 
a chattel and bear it to his dwelling, and it be intertiated 
therein, then shall he be guilty for his part without his wife; 
for she must obey her lord. If she dare to declare by oath 
that she tasted not of the stolen property, let her take her 
third part." .Atheist. VI. 1, § 1: . . . "and first take the 
ceap-gild from the property, and after that let the surplus be 
divided into two parts, one to the wife, if she he innocent, 
and not privy to the crime, etc,"^ The exact proportion 
assigned to the widow seems to have varied, but was gener- 
ally a half.* In the later period it was ordinarily fixed by 
agreement at betrothal,' But this conversion of the morning- 
gift inio half the property of the husband did not take place 
when a morning-gift was granted, consisting of realty and 

I See sbove, p. ITS and n. 3. 

* Schroeder. p. 9T. The Anglo-Saxon la« li here entirelj' In accord with thftt 
of the Weelfali«n Savons. Vidi Sohrocder, I, pp. 98-103. 

» CI. Will, 1. 27 ; Ed. Coaf. 19; Cnut, 11. 16. 

* So In the Kentiih Cuituroal : El li II eit femme, melntenutt «eit dowB pir 
le heir, li! leit dage, de la mtiftit, de (ouz lei terras e tenement qaa «on banran 
tient de Gavylek^nd en Tee." Lambarde, p. 616 ; Robinson'i Com. Law ol 
Kent, p. £8S. See nbove, p. ISd. 

* Kentish Betrothal, $ 1. Vidi lupra, p. 172. 




qw (Kiae ffthrhtro) qim pals JadntatM nfiqaetat, etc." 
Froa tlie tioie of llie oanqoMt laefc a gift «■• eastanMiy 
Bndcr the nane wTTfgfi'j or wmfiyiw,* — tbe frmnk-mar- 
tiage of Um later lav. 

Dttrn^ iinrriage,* the wife wis mtder the guatdUnship of 
ber hniband. She tanst obey fain in genenl ; * bat, id her 
own qtbera ai homekeeper, she was independent. Cnot. H. 
76 : ** And, if a man bring atoien things home to his cot, it is 
right that he [the owner] have what he went after. And, if 
it was not broaght noder the wife's custody, she shall be in- 
nocent. Bnt she shall guard the keys, that is, of her store- 
room, and her cheat, and her press. If it is broaght into 

> Cod. Dtp. CCCXIVUL (App. No. 11): &. MCCLXXXTin. lApp. So. 
31); a>. VCCIV. (App.So.Vi): >'>- MCCXa (i^ra.p-llS); A. DCCXXXVUL 
Itupra. p. US): >^ DCCXXXII (n>f-v, p. 1T9J ; d. DCCCCLXVH {abort, 
p. 174.0.3); A.DCIXXXV.; <^. DCCCCXTVI. : ~ Ego G^tha coMitiMt eoo- 
cedo aeccleiue ■ ■ . lerram mesm de Scirclbrd quae eM de ifai* mea-" Dm, is 
the iMIia lourcei of the Anglo-Saxon period, meana alwrnT* inoiiiiDg^ft. 
Thni Cnnt II. 73, " let her lo«e Iwr ■noraing-gift," u traualated in the Latin 
(Cod. Cdb.) "careai dote." 

* Bchroeder (I. p. 119) hai ihown that the /oA in .Slhelb. 81 ii Dot tbe 
faderjio ai manj liaTe ainimed. The won! meuii timplj properlj, and can 
apply u wt-U to Inheriteil property a« to property giren ai marriage. 

* Cf. Albert Krantz (Wandalia, I, 18) : " Valet hodie (I5th century] ea at 
fenint coniuetiidn in Thietmanis, gente patiuirl ad exitnm Albii fluminit, at 
nnptnl Iradaot fllfai indotatia, etc.," quoted by Schroeiler, I. p. 49, The Dietb- 
manen belonge<l (o the Saxon -item. 

» Hen. I. l,Ha-4; ib. 70, fa; Ed. Conf . 18- See Charter of Mathilda de 
8i. Lli. (A. I). 1100) in Dugdale't Moruuticon, IIL p. 473 : " qnod aat liberum 
tnarilaglum mcuni." 

' a. Hchroe-ler, p. 126 ff 

* loe, CT (quoted above, p. 176). 
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one of these places, then ia she guilty. And no wife can for- 
bid her husband to lay in his cot what he will." The hus- 
band, as guardian, was co-possessor with his wife of her 
property, — that is, property inherited by her, or given to 
her, including her morniug-gift.' Neither could alienate such 
property without the other's consent. Sometimes, in aliena- 
tions, the husband and wife acted together ; ^ sometimes the 
husband was the acting, and the wife the consenting, party ; * 
but generally the wife was the acting, and the husband the 
consenting, party-* In general, the husband had the free 
disposal of his own property, so far as concerned the wife. 
But, where a specific moniing-gift had not been gi-anted to 
the wife, she had, in law, a right to an undivided portion of 
her husband's property, and regularly appears as a consenting 
party to all alienations by him,' From the analogy of the 
continental laws, it is probable that the mamage acquisitions 
• — property derived from the common labor or common prop- 
erty of husband and wife ; not property acquired, by one of 
the two, by gift or inheritance, or from the proceeds of hia or 
her own property — belonged to the husband : but, after hia 
death, these formed part of the estate from which the legal 
morning-gift was granted.* Gifts were regularly made to 
husband and wife together,^ and gifts between husband and 
wife were common.^ The wife's property was not answer- 
able for the debts of her husband, nor his property for the 
debts of hia wife.® Here the rights of over-guardianship 
exercised by the wife's kindred appear clearly, A homicide 
committed by her must be atoned for, not by her husband, 

1 HiaC. Raniea, 85 : " Cnutonis ergo regis tempore qaidam Daciu cum memo- 
r>ta mulierc, ex permissione reijie, connubium trahens, praeJicCae Titlae domi- 
nium jure coojugii eat adeplua." Ct, Pliillip'i Geacli. des AngeUic1iai<cbeii 
Bech». p. 143, 

* Cod. nip. CLXXVTL 

* Cod. Dip. LXXVl. 

* Cod. Dip. ccscvin. 

• Cod. Dip. CCVl. It Hiulta aUa. 

• Schroeder. L p. 13T. 

1 Cod. Dip. CSX. ; ib. CCLXXK. ; H. CCCLSVm. •( at 
» Cod. Dip. DXXIV. : it- DCXLI. 

• 7iJt •upra, pp. 123, 1T6. 

12 
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or. in lack of this, to half the hmAmmd't |Bupeiti .' The vife 
had the fall oviteiship in the monniig-^ft, anloH her hnft- 
faaad had expreatlj looted her to s lifi irtili* and ^e eoaU 
^ipoae c^ it, daring her file' or by ImUmmI ;* and. if Am 
died inteatale, it waa inherited hj her hcin. She faeCeited 
it, howerer, to her hoabnnd'i next of kin, if ihe violated her 
jtar'm fidelity ." It follovs that, l^- ket^ong her jvar's 5dd- 
i^, she eoold take it with her to a ceeond anniagB." Oid»- 
nazily, a pauthion of the pn^ertjr did not take phee on the 
death of the hosbaod, but the widow bekl the property in 
eammoD with the bein ; " and her nonung-gift aeean, like 
the rest of the husband's proper^, to have been liaUe lor 

■ Ifaa. L 70, 1 U l^m. p. IS). 

• fcfBBt wHk Ite wife'i fuker m oopr of Oa deed «( 
■ inMed. God. I^ DCCXZXIL njfa. 
» |>qR. p. I7»)- 

r, Lr-lttC 

• Akdr. 7S-8I («p*, p. ITS). EcaL Becnxh. 1 1. 
> Bin. lUmeL S>. 

•Cod. Dip. CCCXIVm. (mlt Afp S<t II); i DCCIV. (Ap^ No.tq|j 
ADCCCCIXTL 

» Cod. Dip. DCXnXV. ; A. MCCXC 
» CvBl. IL TS. 

11 CL Cod. Dip. MCCLXXXVUL (ride App. Ko. 31). 

" Cniit. n. 72. WbercT«r the wife ii menlioncd m haviBg the wbolt of bar 1 

bnalHUid'i property (m in Kent. Belrocb. 1 5), it ii only bcniwe of thk VUtamM 

of li>lDK in ctmunoD witbotit a putitioa of the propenf. Sctirocder, L p. 9KM 

■.». 
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the debts of the estate.^ But the widow waa never heir of 
her husbttud,^ though gifts to her iu her husband's will were 
common.* 

At the dissolution of mairiage by the death of the wife,* 
such property aa belonged to her by inheritance or gift was 
inherited by her heirs. The husband was not heir, and got 
no right in the property of his wife, except through the chil- 
dren. These were the first heirs of the wife ; and after their 
death, if they left no children, their father would be their 
first heir. Aa the moniing-gift waa a gi'ant to the wife " if 
she lived longer than he," it follows that, if the wife died 
before her husband, the morning-gift remained with the hus- 
band. 

Divorce by mutual consent seems to have been permitted 
in the early law.' In such case, the wife received half her 
husband's property, if she took the children with her, or a 
child's portion if these remained with the husband. If the 
marriage was childless, she simply received her morning-gift 
and her inherited property. The husband was permitted to 
divorce his wife for infideUty or desertion.® If for infidelity, 
by a law of Cnut, all her property waa forfeited to the hus- 
band.' 

It remains only to consider the subject of guardianship. 
Here the extreme meagteness of the evidence permits only 
the most general concluaiona. The grounds of legal depend- 
ence were four, — age, sex, physical defects, status or social 



■ Hilt. Eliens. I. 11 : " Ubl inter &1ia Judicatum eat. ut Sifled Reliutk Lessil, 
et hueredes sui, Deo et Epiicopo prae<ttclam rapinam emendare deberent, licuti 
ipse, si »iaiBset, faoere debuiawt." Cf. Phillips, p. 144. 

" fidi »':prn. p. 124. PhiUlpa (Angels. B. G. p. 147) ind Gam (Erbrecht, IV. 
p. SOS) insert thatthe willow inlierited in nant of other heirs. The passage relied 
on bj them prores the exact contrary, — Hist. Rames. 8fi : " Cui cum natura li- 
beros inridisset, sine baerede mortis legem subieni, conju^ luae lupentiti earn 
reliqait dotis nomine poisideadmn." The widow received ifMti nomint, not ka^ 
rtdilat!i now ins. 

• Cod. Dip. CCCIV. (*a/. 

• CI. Scliroeder, I. p. 167 fl. 
» .Sthelr. SS T9. 81 ; Poen. Theod. XIS. J 20. 

• Poen. Tbeod. SIX. jS 18, 23. 
I Cniil, II. 63. 
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condition. All these liave their origin in the more general 
ground of incapacity to bear arras. As the courts were, at 
first, assemblies of all the armed freemen, no one not a mem- 
ber of the array could appear in court ; and, of course, no one 
not able to use weapons could fight in the blood-feud. But 
the capacity to bear arms, aa the criterion of legal indepen- 
dence, belongs only to the earliest period. As the blood-feud 
weakened and judicial processes superseded it, and as the 
courts became purely judicial bodies, we find women acquii'- 
ing a legal independence which would have been impossible 
under the earlier law. 

As the guardianship over those legally dependent by rea- 
son of their statva was not a family guardianship, it does not 
concern us here. Persons dependent by reason of physical 
defects — the larae, bhnd, dumb, insane, &c.' — were under 
the guardianship of their father, or, if he were dead, of the 
nearest male of the paternal kindred. The guardian paid 
their fines, protected them and their property, and doubtless 
had the use and enjoyment of their estate, 

When the household was broken up by the death of the 
father, the children passed into the guardianship of the near- 
est male of the paternal kindred. HI. and Ead. 6: " If a 
husband die, wife and child yet living, then it is right that 
the child follow the mother; and let sufficient security be 
given from among his paternal kindred to keep his property 
until he be ten years of age." Ine, 38 : " If a ceorl and hie 
wife have a child between them, and the ceorl die, let the 
mother have her child and feed it ; and let YI. shillmgs be 
given her for its fostering, a cow in summer and an oz in 
winter; and let the kindred take care of the homestead until 
it be of age." From these passages, it is clear that the cou- 
trol of the child's person did not belong to the guardian, but 
to the mother. It was the guardian's duty to supply nour- 
ishment for the child, to take care of the estate, and to repre- 
sent the child in the courts. In return, he had, without 
doubt, the use and enjoyment of the estate during the ohild'>'| 
minority. 

> Alf. U; Hen. I. 78, !S S. T. 
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On coming of age, wards could sue for property wrongfully 
withheld by the guai-dian, or ftlieiiated by him to third par- 
ties.' Boya becdme independent on attaining their majority; 
but girls continued under guardianship until their marriage, 
or entrance into a convent. Of the powers of the guardian 
over women of full age, nothing is said ; and it only remains 
to suppose that they were the same as those of the father. 

That widows, in the early law, were under guardianship, is 
clear from ^thelb. 76 : " If a man cany off a widow not be- 
longing to him, let the mund be twofold." It is not clear 
whether they were under the guardianship of their own kip, 
or of the husband's nest of kin, as in most of the continental 
laws, but probably the former. In the later law, widows 
were practically independent. -Sthelr. V. 21: "And let 
every widow who conducts herself lawfully be in God's peace 
and the king's. And let every one continue twelve months 
husbandleaa ; afterwards, let her choose what she herself 
will."^ The latter clause has generally been taken to mean 
that the widow might follow her own will in marrying. But 
it means more than this. She was free to ent«r a convent. 
Cnut, n, 73, § 3: "And let not a widow take the veil too 
precipitately." It has already been shown that she had the 
free disposal of her property ; and it appears, from some pas- 
sages in the charters, that she was free to choose her "fore- 
speca," or guardian, to represent her in the courts. In Cod. 
Dip. DCLXXXV., ^Iflaed gives certain lands to .^thel- 
mere, the ealdorman : " ptet he min fulla freond and mundi- 
end beo on minum dege," &c., — " that he be my full friend 
and guardian during my life ; " and, again, " paet he beo on 
minum life min fulla freond and forespreca and mira manna," 
— " on condition that, during my life, he be my entire friend, 
my advocate, and that of my men." So, in Cod. Dip. 
DCCLV. (vide App. No. 28), a widow appears as party to 
a suit brought by her own son, who would necessarily be her 
guardian if the old rules of guardianship were in force. This 
necessity of a/orespeca, or representative before the courta,' 

1 Cort. Dip. LXXXII. (r<A App. No. 1). '» Cf. Cnut, IL 78. 

• Cod. Dip. DCCIV. (App. No. 26) ; .4. CCCCSCIX. (App. Ko. 18). 
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was all that remained of the old guardianship of widows; 
and even this does not seem to have been always necessary in 
later times. In one suit, not only is the plaintiff a woman, 
who prosecutes her suit before the king and in the shire 
court, but many ^^good women'' take part in the oath.^ 
Nothing shows more clearly the enormous change that had 
taken place in the position of women, and in the character 
of the courts, since the settlement of the Saxons in Eng- 
land. 

In want of male kindred of the male stem, the duties of 
guardian, in some of the continental laws, passed to the near- 
est male of the maternal kindred ; in others, to the king. 
The Anglo-Saxon laws throw no light on this point ; but it 
is clear that the king was guardian for all who had no kin- 
dred, including natural children' and foreigners.^ 

1 Cod. Dip. DCXCm. (App. No. 22). 

s Ine, 27. 

• Ed. and Gnth. 1 12; iBth«lr. YIIL 88; Cnat» IL 4a 
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I. 

A Gebmait scholar has well illustrated the distinction be- 
tween the suit of modern times and that of the primitive 
German period by comparing the former to a syllogism, in 
which the body of judicial rules ia the major, and the declar- 
ation of facts the minor premise ; while the latter, without 
any such structure, might be but a simple demand on the 
defendant for compensation. The democratic character of 
German political institutions finds a parallel in the large judi- 
cial powers vested in the indi^Hdual (^Selbsthiilfe'). Many evi- 
dences point to the supposition that, in the most archaic 
German procedure, even seizure — the distress of the com- 
mon law — was permitted to the individual without inter- 
vention of the court.' Whether this was true or not, it is at 
all events certain that, in the earliest known German sources, 
permission of the court was always necessary before proceed- 
ing to execution, 

The early legal system, which existed throughout the 
period closed by the Salic law, and which will be designated 
as the Executive Procedure, in opposition to the enlarged 
procedure which arose about the time of Childebert, in the 
sixth century, was pre-eminently a procedure of coercion, 
as distinguished from that of proof known to later times. 
A strict exactness existed in the relation between law and 
procedure, as shown in the case where, when the defendant 
repeated the claim of the plaintiff and denied it word for 
word, he lost his suit if he stammered in the repetition. And 

1 Tliii wai true in old Romsn law in the Pignoris Caplo, which wu at flrti 
ft wboUj eitn-jadiciftl proceeding. Muoe, Earlj Hiit- o( Initit. p. 268. 
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this strict formalism gave to the individual a means of pro- 
cedural coercion, fortified, in case of resistance, by a legal 
sanction. The distinction, for example, between the execu- 
tive procedure and the procedure in regard to land which 
arose later, consisted in the narrowness and limited character 
of the department of proof and judgment in the former, and 
the absence of any examination of the material basis of the 
action. 

The old Germanic law recognized no causae cognitio ; the 
plaintifFa material right was not examined. Nor did the 
legal conceptions of the early Germans recognize the distinc- 
tions of Roman law between real and personal actions. To 
the Romans, a real right was original, unlimited ownei'ship 
(dominium), from which parts could be separated and con- 
veyed to another (jura in re) ; while, to the Gei-raan mind, 
the material possession of, and the right over, the thing were 
bound closely together. The conception of the thing as an 
abstract quantity was foreign to their modes of thought. 
The right to a movable could not be acquired by a contract 
in genere, but only by the actual delivery of possession : while 
the real right was acquired by a contract in specie, without 
delivery. But private property in land was unrecognized. 
In the early executive period, there was no action for in- 
heritance, or real property ; and the civil procedure was 
essentially one for debt.' As legal conceptions advanced 
and new needs were felt, there arose a pressure for addi- 
tional judicial aid, and an extension of the procedure". The 
Lex Salica stood out to mark the close of the old executivs 
period in German law, although even in the Lex Salica the 
introduction of the action for movables had already widened 
the old procedure, following a development which was always 
an extension, but not a destruction, of the old system. To 
this later period belong the codes of the Ripuarian Franks,' 
the Burgundians, the Visigoths, and the Lombards,^ 

' The $wl«( law of debt is not a civil procerlure. but a traiiBcriptloo of Ifaa 
La Saliea. M. g 1, and 62. Heiuler. Qewcre, p. 469. 

■ This law was a reTiiion of llie Lrx Salica. lection for aecIlDD, and wai wrik> 
Mn to Hilapt iteelf to the progreta io [he procedure. 

■ Tliii law ii eipeciall; Taluabte, botli bei'auBe the Lombards came aontli 
later than other trikei, and retained the pure Germanic law in greater complete . 
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To this period also belong all the sources of Anglo-Saxon 
law ; the earliest laws — those of ^thelberht of Kent — hav- 
ing been written about 600 A.D. But, to justl)' estimate the 
Anglo-Saxon laws, appeal must be made to the Saxon law of 
the continent, and to other German codes; and the primitive 
German procedure must be kept clearly in view. Thorpe is, 
of course, in error when he says that the original institutea 
of the English were " little beyond that portion of the laws of 
^thelberht which contains the penalties for wounds and other 
bodily injuries." ' Before discussing the separate divisions of 
the procedure, it will be best to sketch briefly an outline 
of the German suit,' and to explain with care the means of 
proof and the law of evidence. 

The regular characteristic of the old German law was pre- 
eminently an iron rigorism of form, and a minute attention 
to external observances. The free judgment of the court 
was limited within such narrow bounds as were set by the 
forms and maxima of the old procedure. The independence 
of the individual in the sphere of self-help found its counter- 
poise in the severe constraint of the procedural forms. 

The introduction of the procedure lay in the hands of the 
person seeking justice, whether in civil or criminal actions ; 
and he summoned his opponent with prescribed and rigorous 
formalities. At the court, the plaintiff declared the subject 
of the suit in solemn words, directed, not to the court, but to 
the individual defendant ; and on the defendant's answer de- 
pended the further procedure. The judgment which followed 
brought the assertion of the plaintiff or the denial of the de- 
fendant to the proof; and was found, not by the magistrate, 
but by the whole community in court assembled, who adhered 
with painful precision to the strict interpretation of the letter 
and externalities of the procedure. It was not a judgment 
according to their opinions or conscience ; it was not declara- 
tory, but constitutive ; nor did it aim at an analysis of the 
contested question of law. The judgment determined how 
the question of proof should be decided, and settled the 
iwti, «od because Ihe Lombard Uw wai ecientiflcally studied at PstU In th» 
eleTemh century. ' Anc. Lawt and In»t., Pref. p. 8, 

1 Heinricb Brunner. Die Eutitebung der SuhwitrKerlcbte, pp. 48-60. 
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question of law by declariog what would happen even after 
the completion of the proof.' The party could, if dissat- 
isfied, challenge the judgment as not according to law ; asd 
then a penal^ was, in most German codes, exacted from the 
judges if he succeeded. The judgment not only settled how 
the proof should be g^veu, but also who should give it ; and, 
as a rule, it was awarded to the defendant. But, when 
no relevant objection could be made against bis claim, the 
plaintiff himself came to the proof. Thea, on the perform- 
ance of the proof, if no default was made, the procedure 
ended. 

The chief importance of the procedure centred in the 
means of proof allowed by the German law. The proof did 
not pass under the consideration of the judges, but by it was 
settled, once for all, the conditions according to which the 
judgment could be carried out. In the proof, the formalism 
was most severe ; a natural consequence of the fact that by 
it the community, perhajK for the first time, placed their wills 
over the will of the individual. The three* means of proof 
allowable were Oath, Ordeal, and Documents ; and the fonner 
might be accompanied with (1) the oath of compurgators, or 
(2) of witnesses. The first oath was promUaory, in which 
the compurgators swore as to their belief in the credibility of 
their principal, and not as to the truth of their principal's 
assertion. The number of compurgators varied "secundum 
qualitatem ac quantitatem causae atque personae," and were 
often chosen by the party himself from his kinsmen, who 
were bis usual oath-helpers. In the Norman period, this class 
of proof gave way to the legit vadiatio (Wager of law) in 
cases where documents could not be used.* The second oath 
was attertatory. The witness-proof of the old law is not to 
be compared with the modem legal conceptions of evidence. 
Since personal knowledge did not in itself form the legal ca- 
pacity of a witness, no one, however much he knew of the 
transaction, could set as such. He must have been produced 
by the party himself. A one-sided means of proof, the wit- 

' H. BrDTiner, Schwor., pp. 4S, 46, 

• K. Mauier, Krit. Cebemch. V. p. 166. 

■ H. Brunner, Schwur., p. 898. 
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ness awore onlj to the aaaertion of bis chief. This species of 
proof by oatb drew its witnesses from two classes, — Trana- 
actioQ and Community witnesses. Tbose called Court wit- 
nesses were unknown to the early law,* and there seems to 
be no trace of them in Anglo-Saxon law. In the absence 
of records, judicial acts were established by the party through 
the normal forms of proof.' This was shown by : 

Will. I. 24 : " In omni curia, praeterqaam ia praesentia regis, si 
cui imponittir, qTiod in placilo dixtrit aliqvid, quod ipse negat le dix- 
isse, niai posah per duos xnteUigibiles kominei de (visu et) audiCti cod- 
rincere, recuperabat ad loquelam suam." 

Transaction witnesses were brought to corroborate business 
transactions of sale, pft, exchange, &c. These witnesses 
existed in Anglo-Saxon law, as in all tbe folk-laws. 

Edg. IV. 4 : "To every ' burg " let there be chosen thirty-three ai 
witness ; 

5: "To small 'burgs,' and in every hundred, twelve, nnless ye 
desire more. 

6 : " And let every man, with their witness, buy and sell every of 
the chattels that he may buy or sell ; . . . and let every of them 
. . . give oath that he never . . . will declare any other thing in 
witness save that alone which he saw or beard : and of such sworn 
men let there be at every bargain two or three as witness." * 

These laws simply set apart certain men who should he 
capable of bearing witness. 

Community-witnesses were produced by the party, as were 
Transaction- witnesses, and they testified concerning circum- 
Btances, long-continued relations, and occurrences known 
to them as neighbors, or members of the community. The 
Community- witnesses were chiefly employed in actions re- 
garding real property and status. From this class qf proof 
arose the "inquisitio per testes "in the Norman period, and 
the jury of English law ; but no trace of the inquisitio was to 

1 K. Jlaurer. KrJt. Uebench. V. p. 192. < H. Brunner, Schwur., p. 60. 

' jGlIielat. V. 1, S G ; "El nominentur in maiiungs aingulonim praepoutorain 
tot homilies, qnot pemoecuntur esse credlbilei, qui alnl in teitlmoQio Bingnlanun 
ciuMruiD. Et alnt eorum jaramenla credlbilium Iiomlnum butan c^re, id «ct 
■loe electione." Cf. H. & E. 16 ; Ice, 26 ; Alfr. S4 ; Edw. 1 (Pr.) ; £th«lit. IL 
10, 12; Edra. UL Sj .£thelr. I. Sj Will. I. 4G. UI. 10. For their oath, aU 
infia, p, 1B&. 
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be found in Anglo-Saxon or in Frisian law, which through- 
out retained their old Germanic procedure,' In fact, one is 
struck, in the study of Anglo-Saxon law, with the persist- 
ency with which forma peculiar to the old law continued 
throughout this period. 

When the church introduced the use of documents, they 
were employed as a means of proof of the same character as 
the proof of witnesses : a document was only by its nature a 
better witness, since it was imperishable. This could be 
drawn up by a notary, or before the court.' 

The proof of last resort, standing behind the former meth- 
ods, was the ordeal, or judgment of God. In ca^s where, 
for any reason, no decision could be reached by tlie other 
means of proof, God was himself appealed to in aid of the 
innocent, that He would reveal the truth after the manner of 
a miracle. 

At a certain period after the judgment, the term was fixed, 
and the party gave pledge for the giving of the proof,' 
The old German procedure was especially distinguished 
from that of to-day by the fact that the proof came after, 
not before, the judgment. By adjudging the means of proof, 
the judgment at the same time settled the legal question ; 
and the subject of the judgment was, at the same time, the 
subject of the oath ; and this was first limited by the word- 
ing of the plaintiffs assertion. The subject of the proof 
itself was not limited to facts, but extended over into the 
domain of legal judgment.* The proof was regarded as a 
satisfaction to the claimant, and therefore was not directed 
to the court, but to the opponent; the principle of the busi- 
ness transaction was thus carried even into the procedure of 
proof. The contents of the witness-oath furnished no new 
material to the proof: each witness reiterated the points of 
proof declared by the judgment; he appealed to his knowl- 
edge of the thing, and invoked the Deity to the truth of hia 
statements. The power of the proof lay in the fact that 
the statement was in the form of an oath. 

> H. Branner, Zeagea und Inqmeilionibeweia, p. 11. 

* K. Manrer, Krit. Uebersch. V, p. 198. 

* Thi» wm called " An-Bmnlio tejtiam." Cf. App. No. 11. 

* E.g., the? iwore that a man ought to be & ilare rathar than tree. 
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The Anglo-Saxon sources group themselves into these 
divisions : Action for Debt ; action for Movables ; action for 
Real Property; and Criminal Procedure. These shall be 
examined in the order named. 



II. 

The earliest procedural needs of the Germans seem to 
have been for Debt ; and this procedure was of the most 
limited range, and stamped with the characteristics of the 
executive period. It recognized no examination of material 
right in the suit; and in cases to which it did not apply, 
scarcely any mediiun of justice was furnished except that 
which the warrior dealt out with the spear. And this early 
system, common to the German mces, probably before the 
wandering, gave its limitations to subsequent development. 

The German civil actions were founded on contracts.' A 
contract in German law was not binding through the mere 
agreement of the wills of the contracting parties; but, as in 
the old Roman law, only by the performance of a fixed 
formality, or a fulfilment by one party.' Hence, among the 
Germans, there were, according to Sohm. no consensual, but 
only real and formal, contracts. In the contract of sale, in 
which the seller was bound to the buj'cr only if he had 
received payment, the contract was not consensual, but real, 
and conveyed a title to ownership. But to free the buyer 
from the risk of making actual payment, while yet preserv- 
ing the efficacy of the contract, German law introduced, in- 
stead of the payment, the earnest money Qhandffdd}, the 
equivalent of the arrha' of the Lombard law, with the efifeet, 

^ Sohm, Diu ItccliC der Bheichlieuans- PP- S4-.4«, T8-S7, hu further en- 
fon.'ed the viewg of Laband. 

' Loenlnji:, nn the other hand, holdi that the " fides facta " was a limple, one- 
■ided promira. baaed on the will of the party bound, and unreBtrained bj ont- 
nard form, p. T S. Cf. alao Behrend. for an argument agaJDit Solim, on tha 
queBtinn of Ihe " fidea facta," p. SI ff 

■ The arrha was called " weinlcauf," becauae it wni uaually ipent 
wine drunk by the witneasea of the sale : or " God's penny," because it vaa 
Tiled to charity. Sohm, p. 30. The "arrae," in lionian law, however, wer* 
depofiled with (he seller aa n proof that tJie purchase had been made. — i 
a ring (D. XIX- 1. 11,8). 
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Bj means of the dei^, rdigioos paias uid fimnalitiai 
migfat be added to tbe pledge, m in ** god-bath " (Alfr. SS» 
JBtheU. TI. 61). As u tnstitatkn of pafalie law it played » 
Urge part in Angio-SAnm ptocedara: (1) I^edge «a» de- 
raanded of every acenaed to insim his pceaence b^iue the 
court (dfl jodicio nati) ; * and (2} to taSSl the jnd^aent 
(jndJCTtam solvi). 

BlOTB. & Ead. 8 : " If one mui maJce plaint against utother in 
a idt, and he go with him to the " methel," or '^ tiung," let the mas 

' cr Ai-j.- X') 36. 

■ Compiire the luiipiage of Anb. TL 6; "Let him coaflrm ^ ttut he hai 
vith a wei] {mid wedde]." 
Sobtn. I)u B«dit J» £he*cb. p. 86. 
"* Rd. Con(. ZH. 

ladg* wu requireil of (1| ■ defendaDl in ■ cue alreid; penffing, II 
iritj iKaliiit all chargei which might be brought ag&inst him. But 1 
I III voniieclioii wJtb tlie"frithborg,"i>a> merelj apolid 
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[defendant] always give borh to the other, and do him such righl as 
the Kentish judges prescribe."' 

Another use of tlie German formal contract found \\a 
employment in the security of the fidejussor as shown in : 

Ine 62 : " When & man is charged with an offence, and he is com- 
pelled to give pledge, and he has not himself aught to giro for pledge, 
then goes another man and give! ki» pledge for fiiiu, as he aaj be abla 
to arrange. 

In the Lombard law the debtor paiised the " wadia " to 
the creditor, and the latter then gave it into the hands of 
the fidejussor.^ This explains the principle of German law, 
that the fidejussor waa bound primarily to the creditor, and 
the debtor but subsidiarily ; since the obligation rested against 
him who held the arrha. If the debtor could not pay, the 
fidejussor stood in his place, paid the tine for n on -observance 
of the demand (borh-bryce), and suffered execution. The 
two points of the formal promise essential to the procedure 
were, the establishment of a fixed term for payment, and the 
strictly unilateral character of the obligation entered into by 
the defendant.^ 

The Roman ideas of contract can no more be applied to 
German law than the Roman conceptions of actions in rem 
and m personam. The Germans made use of a contract in 
genere, and one for a fixed and individual object (_certa 
tpecies), to which corresponded the actions for property. 
To the contract for the performance of a thing settled in 
genere-, corresponded the action for debt, arising from the 
obligatory nature of the obligation. It aimed not at a recov- 
ery of the property, but at indemnification; for the contract 
on which it was founded carried with it an obligatory but 
not a real effect. And, following the established principle of 
German law, the burden of proof rested on the defendant, 
while in the Roman system, it rested on the plaintiff. It was 
the individual, who, through the principle of self-help, wag 



I Cr. H. & E. g, 10: Ine, 8; Henr. 61. j IT, 62. { 8. 

1 Solim, Das Recht der Ehcsch. p. ^9. 

• Sohm, La Procedure de la Lex Salica, p. IS, Pari*, 1S73, trans, t: 



tb*. I 



192 THE ANGLO-SAXON LBGAL PBO0EDX7BE. 

placed in the foregroand of the procedure, and it was he who 
proceeded to an extrajudicial seizure. At the end of the 
term fixed by the obligation of payment, the defendant was 
called on by the plaintiff to fulfil his promise ; if the defend- 
ant obeyed the demand, the procedure was at an end. 
Discussion before a court was unnecessary, unless brought 
about by the acts of the parties. Only in case the defendant 
refused to perform his obligation, was the matter introduced 
before the court ; and here the plaintiff rested his claim on a 
simple extrajudicial promise, and not on a ^' causa debendi," 
or assertion of right. The judge pronounced no judgment 
on the validity of the obligation, or whether it was a real 
grround of action. It was not a suit in the modem sense, but 
an application to the court to carry out a judgment made by 
the plaintiff. When the debtor refused payment after the 
demand, he was thereupon fined for " borh-bryce," which 
corresponded to the fine of the Lex Salica for disobedience to 
the formal testare. This is evident in the regulations of the 
marriage contract. 

Ink 81 : '' If a man buy a wife, and the marriage do not take place, 
let him give the money, and make bot to his byrgea, cu h%$ horghricB 
may beJ* ^ 

The summons to the court was conducted under solemn 
formalities. The postponement of a fixed term for a suit, 
which was manifestly conducted under the same formaUties 
as the summons itself, is thus described in : 

Henb. 59, § 2 : '' Pridie ante solis occasum ad domum siiam, si 
residens est cum quo agitor, et per bonum testimonium vicinorum et 
aliquorum, quos secam habeat, qui placitum contramandat, ipsi respec- 
tetur [%.e, postpone] si domi est; uxori, dapifero vel praeposito et 
familiae ejus dicator intelligibiliter, si idem abfiierit ; et hoc iterum et 
tertio licet continue sive intemipte." 

The time and manner bear an interesting resemblance to 
the same ceremony of the Salic Law, if not taken from it. 



^ Cfl also Alfr. 1, § 8: "If, howerer, there be another man's borh, let hixn 
make bot for the borh-bryce.' 



ft 
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The plaintiff summoned the defendant to appear usually at 
a term of seven days.' 

The first mention of the procedure before the court is in : 

Hloth. & Ead. 10 : " If one accuse another, after he [defendant] 
has given him borh, and then they have sought out the judge after 
three days, unless a longer time is satisfactory to the one who maltes 
complaint i then let the man [defendant], if the civse has been decided, 
do the other his right in seven days, in goods or by oath, whichever 
Buitfi him more." 

In hia claim the plaintiff made no proof of his right, but 
opened the procedure by a fore-oatb. 

Anh. X. 10 : "In the name of the living God, as I money de- 
mand, so have I lack of that which K. promised me, when I mine to 
him sold." 

If the defendant did not appear,' or did not make answer, 
the plaintiff could proceed to execution.* This waa shown 
by an injunction against its abuse in : 

Ire 9 : "If any one take salisfaction before be demands justice, let 
him return and pay for what be has forcibly taken, and pay a fine of 
thirty shillings." 

But there is more explicit evidence of extrajudicial seiz- 
ure in : 

Cw. n. 19 -. " Let no one levy eiecutioD, either within or without 
the shire, before he has three times demanded justice in the hun- 
dred. If, the third time,* he shall not obtain justice, let him go the 
fourth dme to the shiregemot, and let the shire set him a fourth 
term. If he then fail of justice, let him tike Unve, either from hence 
or thence, (hat he may seize hit ovm." * 

' Hen. 61, { 2 : Be lubmaneatur comitstui vii dies antes." Cf. H. 7, J i\ 
41,i2: M,$ \. 

* CI. Hen. 49, ; 8. 

• Vide Krit Uebench. VI. 270. 

• Cf.Hen.60,§Zi g2, S 1. 

* Certainly the strongest gronndi an which Sir Henry Hilne has urged the 
•UiuiL-e of early Iriah liirivEtb that of other Aryan commaaitieE, snd eipedally 
lllfl Teutonic, sre the compariaons in regard to distress (Esrly Hiit. of Inst. 
Chaps- IX.. X.). The Senchns Mar required that; 

■' The plaintiff or creditor, having first given the proper nolice, proceeded, in 

the cast of a defendant or debtor, not of chieftain grade, to distrain. If the 
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Tliis law was repeated in William I. 44. and again declared 
bj: 

Henh. 51, § 3 : " Et nulli, sine judicio Tel licentia, namiare liceat 
dliuffl in suo vel alterius." ' 

When the defendant made answer, he need not show 
reason why he was not indebted. He did not oppose the 
facts on which the plaintiff rested his claim, since the plaintiff 
brought forward no such facts ; he only attacked the asser- 
tion that he was indebted. And as the court had no means 
of proving the correctness of the defendant's answer it 
accepted his oath as verification of his non-indebtedness. It 
was a fundamental principle of German law that the defend- 
ant, where he denied having received property, or given a 
promise, could establish his denial by oath.' As in the crimi- 
nal action it was but natural justice to give the proof to the 
defendant, and there was no presumption that the defendant 
was indebted to the plaintiff. The defendant with his single 
oath swore alone, and freed himself from the cliarge, no 
oath-helpers being used ; since, although in the criminal 
action oath-helpers might have full faith that he would not 



defendant or debtor were s person of chieftain grade, it was necessary, not only 
to giTe oQlice, but also to ' fnat on lilm.' The fnsdng on him consisted in going 
lo hii residenL'e. snd waiting tliere for a certain lime wilhout food. If Che 
plnintifi did not within ■ certain lime rei^eive latiarsction for his claim, or a 
pledge therefor, be forthnitb, accomptnied by ■ law-agent, witnesses, and 
others, seized his dialress." 

But tliii distinguished writer cannot aay Ip. 381) that the Irish procedure, 
like the English (mcBning thereby early English), required "neither SBsistance 
nor jiermisBion from any court of ]u«ticc." For. although the praclice of pri- 
vate seizure was a purl of the Teutonic principle of aelf-lielp. like feud, and 
must have been the primitive procedure, yet, afier the execuiive period, and 
wl^en courli began to regulate tlie activity of the individual, and even in the 
Lex Salica, dislress required the permiision of a court of justice. And this has 
been shown to be [he case in Annlo-Saxon law. Tliia works against the 
■' greatest resemblance of all " in hie comparisons, 

I Stat. Rob. I. T ; " NuUua do cactero capiat namoi in alterius terra vel foedo 
pro debito suo aibi debito sine balivo dominl regis vel balivo locL" Cf. Henr. 2, 
Cart. Libert. Lond. |S 13. 14, where one was permitted to K'ize property in the 
dty, or in the county where the debtor res'.ded. Cf, also Ine. 49, as an eiampla 
of the working of self-help, 

' V. Belhmunn-HoUweg, Der Civilprocesa des gemeinen Rechli, p. 88. 
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commit a crime, in the suit for debt they could hardly be 
allowed to prove a relatiou existing between two persons, as 
that the defendant had not ^reed to pay the settled sum,' 
His neighbors iiud friends could in but few cases have had 
certain knowledge as to whether the defendant had accepted 
such an obligation. But this oath might be made as the 
simple negation of the whole debt, or as an exceptio, i.e. 
claiming that he bad paid it. The Anglo-Saxon oath waa as 
follows : — 

Anh. X. 11 : "In the name of the living God, I owe not to X. 
sceatt or ahiUing, or penny, or penny's worth ; but I have discharged 
to him alt that I owed him, so far as our verbal contracts were at 

It is here seen that no actual facts were brought forward ; ' 
and the proof having been given the defendant, he answered 
by his oath simply. 

In the suit for indemnification, as in the case of a buyer, 
who found his property unsound after he had received it, the 
plaintiff declared as follows : — 

Anh. X. 7 : " In the name of Almighty God, thou didst engage to 
me sound and clean that which thou soldest to me, and full security 
against after claim, on the nitness of N. who then was with us two." 

The witnesses employed were the Transaction-witnesses, 
who were present at every legal sale. The oath of the wit- 
nesses is given in : 

Anh. X- 8 : " In the name of Almighty God, as I here for N. in 
true witness stand, unbidden and uubought, so I with my eyes saw 
and with my ears heard, that which I with him say." 

The course of the procedure unrolled itself as before ; the 
judgment awarded tha proof to the defendant, who gave 
the clearing oath if he could. As in the Lombard law, the 
defendant aimed by his single oath at the establishment of 
his bona fid<t»,^ and averred that at the time of the sale he 
had no knowledge of the unsoundness. 

' V. Bar, Bew^isurthril dei germaDiachen Procesa<?*. p. 93 B. ; and, for tba 
whole diacuesion, pp. S2-1S0. 

' Zom, Das BevreiaverFahren nacli langobardiachcm Gccfate, p. 17. 
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back the pn^>er^ sad onke fiiD r nrnp r ni atinn ' A c 
flliHtntioii of this principle, as wdl as of the &ct that mmr- 
tiagp was a oontzsct of ale, is touai in the EeotiBh code of: 

Ethels. 77: -If a smi b^ ■ MJliii m»k catde, let ifas bav- 
gaiB rtiad, if b be witboot gnfe; bat if ifcinj be goQe, kl kna hmg 
ber bone span, sod let la* profienr be nuonA to him.* 

In caae of s disregard oS jostice, and if the defendant 
woold give DO '* borh." he was fined thirtj shillii^s, the nsosl 
fine for eontempt of the hundred court, and was farther 
required to do jiutice in seven days.* The legal eseoins 
which exciued the neglect r>f a fmntmons vere : inSrKtk&a, 
domini nttxitittu, exereitiu, emua tuorum hottium, or juattda 
reffU? Bttt co&tamscy rendered the defendant '■^ ti3ti-bywig ;" 
he was seized and his property confiscated.* 

It is to be seen, then, in conclusion, that tliis procedon 
was founded on a unilateral obligation arising &om a contract 
tn genere, and it shows fully the part which the individual 
played in the sphere of self-help. On refusal of payment, 
the defendant was subject to a fine for horh-bryce ; the sum- 
mons was made by the plaintiff under solemn formalities, and 
the defendant must usually appear in seven days at the court. 
Without a substantiation of the suit, the plaintiff made a 
simple statement of his opponent's indebtedness ; and from 
this the latter could clear himself by his single oath, and 
establish his hona fidet. But, if the defendant could not take 
the clearing-oath, or failed to answer, the plaintifF received 
permission of court to proceed to private execution. 

» Ine, 65. ' Ine. 8. 

* Benr. 59, { 1. 

* Aih.X; ^tfaelit. naO; Edg. m. T; .Xthdr.Ll; Cn. !!»,■& 
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III. 

German writers, before Laband, have made a distiDCtioii in 
the German law of movables between actions in rem and in 
personam, claiuiiog that the action against the borrower was 
purely pereonal. and that the one against the third possessor 
was a real action ; and that, both in the procedure begun by 
the Anefanff, ati well as in the " simple suit," the real right 
was used as a defence against an obligatory claim for the sur- 
render of the object. But they have committed the great 
mistake of trying to engraft on German law the judicial 
conceptions of the Romans, with whom this distinction waa 
original, — a development which was never reached by the 
German law of the middle ages, and which, moreover, is op- 
posed to the fundamental principles of German procedure. 
This fact has been most clearly and fully shown by a distin- 
guished scholar. Dr. Paul Laband.' 

A real action may be defined as one which exists only for 
the enforcement of a real right. In the German vindication 
procedure, begun by the Anefang, the plaintiff proved neither 
ownership nor a real nor gTitm-real right to the thing which 
could form the subject of the action. Could it, then, be 
classed as a real action? 

But Hanel^ and Bluntschli hold the untenable theory that 
the action for movables was a real action, and was baaed on 
the fact that the plaintiff " laid his hand on the object itself; " 
that the action aimed only at the return of the thing, and that 
it could only be directed against the real owner of the thing. 
But this Roman conception stands opposed to the German 
action for chattels, which was based both on obligatory ^ and 
real claims, as will be shown hereafter. Moreover, it is not 
disputed that no suitor, however clearly he might prove his 
ownership, could requiie from any third possessor the return 
of property which had passed out of his own hands with hia 

' Die Vermiieensrei^litlithen KIngen, nerlin, 1869, p. 61 B. 

' Hinel. Bewei^Bjitem, pp. 137. 188; Blimi«c:hli. Krit, Uebcriuh,, VI. p. 197. 

' Liibttnii, p. 6-1 ; Sohm, Dai Recht <ler Eheseh., p. 80, The Roman real 
■ctior must not lie cunrimncici! with the Enjtliih real action, which wai brought 
(or the spKiiBc rocovery of lanile, lenementi, or heredi laments. 
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consent; the rule "Hand wahie Hand" forbade. That the 
German action for movables was a " real action " cannot 
possibly be admitted. 

The divisions of the Sacbsenspiegel, which set the actions 
" umme gut, umrae vareode have" in opposition to the ac- 
tions for debt, are evidently correct. The action for mova- 
bles, then, included obligatory as well as real claims.* It is 
true that a real right could be the subject of the action, and 
tbat upon its eafabliahment the procedure depended ; but a 
real right, as well as any right of obligation, was good only 
as a title to retain the object- 
Having pointed out the nature of the action for movables, 
it will be necessary to show clearly to whom the action was 
given, and discuss the rule " Hand wahre Hand," or " Where 
I have left my trust, there must I seek it." ^ This rule meant 
that only in case of involuntary loss of possession could any 
one claim the object from any holder, wherever he may find 
it. If he surrendered the object of bis own will to another, 
as in case of loan or deposit, his judicial relations were con- 
fined to him who received tbe property ; but, if the object 
■was stolen from the borrower, he only, and not the owner, 
had the action against the thief. But it is not that the 
owner is deprived of au action founded on a material right. 
That the action is given to the borrower is not to cut off the 
owner's right of prosecution ; but, since the action was, in its 
origin, 80 closely allied to delict, it was an enlargement of the 
old procedure, since it gave even to the borrower tbe only 
action which could be given in the narrow sphere of the 
executive procedure. But, in cases where a family inferior, 
who had pliysical authority over the object, alienated, the 
owner could claim it from any possessor. This was no excep- 
tion to the rule "Hand wabre Hand," since there was no 
willing surrender by the owner.^ By the later Saxon law, 

' Solim liRj added tlie weight i>r hli high ■ullioritj' lo tliU divUion in hii last 
work, referred to iibo*e, p. BO. 

' Cf. the " BipHB niGublef n'ont point de luite " of the French Uir, and " Mo- 
blUa Hon habeat aequelam," and " Habe hat kein Geleit," 

' If (he wife alienated, the Snchienapiegel allowed the husband to recUm 
tbe properly; bnt the poiaeaBor had sfi action for indemnification. 
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there was an exception to the rule, on principles of equity, 
when the property of the depositee had been confiscated for 
crime. But, in the case of inbentance, the exception was only 
apparent, and based on a wrong view of succesaiou. If A 
intrusted property to li, and B died, A could claim the prop- 
erty from B's heir, C ; for the heir stood in the ejtact poai- 
tion of the devisor. The heir waa not a third poseessor, 
because succession was not alienation.^ This principle is con- 
clusively shown from the Sachsenspiegel, where, if C had 
conveyed the property to D, A had undoubtedly no action 
against D.^ William (I. 6) enacted that an object found 
could not be claimed after a year and a day ; limiting the 
operation of the rule by a fixed term, in the interest of trade. 
But any such prescription was tinknown to the Anglo- 
Saxons. 

With this preliminary, the action for movables will be di- 
vided into two sections, — 

1. The action for the return of an object (_certa species'), 
arising from an obligation to restore, when the object had 
pasiied out of the owner's hands with his consent. 

2. The action, with the Anefang, for the recovery of an 
object from the possessor, accompanied with the chaise of 
dishonesty, when the object was lost against the owner's will. 
This division will be treated in the following section (IV.). 

1, In the action for the return of a fixed object, which 
has been loaned or deposited. Hand's distinction between an 
obligatory and a real right is untenable. The plaintiff in his 
claim asserted neither ownership nor a real right, in opening 
the procedure, nor named the obligation arising from the 
contract. It was immaterial whether the object passed out 
of his possession as a commodatum, depositum, pledge, for 
inspection with purpose of sale, or for repair. As in the case 
of debt, a simple claim, without any statement of the legal 
obligation, set the procedure in motion.^ The Anglo-Saxon 

< Ldbiind, p. 88 ; Lewis, Succ. des Erben, p. QS fl. 

* The " avBiio triiluana " in Germnn law aimed lo exclude all demsndi of 
the seller of rest ealale titer Iliat time ; andthntlhis institution wag unneceuarr 
In reueivintt properly by inheritance is » proof that inherittuice was not aliena. 
Hon. • Labaod, p. ISS IT 
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sources, wliile showing the existence of this procedure, are 
not full in regard to it. As to the proof, the decision rested 1 
on two fundamental pi-inciples, — 

a. If the defendant waa no longer in possession, he went 
to the proof by single oath, and swore, without compurgators 
or witnesses, that without his connivance the specified object ■ 
had perished, or been stolen, or burned.' 

Alpk. (Eiul.) 28 : "If any one iniruat property to his friend, if hg^ 
[the friend] steal it himself, let him pay for it twofold. If he know 
not who has stolen it, let him clear himself that he has therein com- 
mitted no fraud. If, however, it were lire cattie, and he say that the 
' here ' has taken it, or that it perished of iWelf, and he have witness, i 
be need not to pay for it. But if he have no witness, and he [lliel 
owner] believe him not, iheu let him swear." 

If the defendant were no longer in possession, and hia 
bona fide$ had been established by oath, it was a relevant 
defence to the claim of the plaintiff for return. The same 
principle waa shown in the case of carriers. 

WiLi.. I. 37 : " Si quis in periculo maris ad navem exonerandam, 
metu mortis, alteriu* rei m mare projecerit, ai suspectum eum habu- 
erit, jureanento te ahtolvel, quod nulla alia causa nisi metu mortis 

fi. If the defendant was in possession of the object, the 
plaintiff went to the proof. Homeyer asserts that this was 
due to an assumed lack of a real defence on the part of 
the defendant.* Von Bar holds that, when in possession, the 
defendant could answer by showing his own right to the 
thing, as by original acquisition, or iuheiitanee, or that he held 
the object from a third person ; but if the defendant could 
not assert a particular right, it was probable he hud none, 
and therefore the plaintiff showed a right by contract, which 
proved that the defendant was not the owner.* But this 
does not explain why the defendant bad the right of proof. 



■ Tlie Norroan text of this » 

* liichlsl. p. 432. 

* V. Bm, p. 106. 



□ is a persoDul repi}- of tlie defendaiit. 
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whun the object was lost, Labaud has showa ' that the 
defeudant had the oath in regai'd to an obligatory claim only 
if there were an act of the defendant in question, or an 
explanation of his will to be made, wherein hia bona fides 
could be shown. In an assertion of the plaintiff in regard to 
an act performed by himself, as that he gave this very object 
to the defendant, the defendant could not disprove this by 
his oath of bona fides; but, by deuial, he aimply forced the 
plaintiff to the proof. The oath of the defendant was sworn 
without oath-helpers, or witnesses, since it was not of a 
character to admit them. Even when in possession, how- 
ever, the defendant had the proof, if he could make a 
relevant defence such as a claim to the object by original 
acquisition, by inheritance, or that he held from another, his 
warrantor. This action was given also for the ease where the 
heir claimed his inheritance from his guai'dian. 

The contract for an individual, fixed object (^certa species) 
had not merely a contractual or obhgatory effect, but a real 
effect in acquiring a title ; not giving merely a personal, 
but a real, right against the promisor. To this contract cor- 
responded the action founded on both a real and obligatory 
right, gained without transfer of possession. That is, a con- 
tract of sale, where the seller had not yet delivered the arti- 
cle, conveyed a legal title ; and the seller stood, then, exactly 
in the position of a depositee, subject to the same responsi- 
bilities and demands.' The proof was assigned according to 
the purport of the plaintiffs assertion. According to the 
Sachsenspiegel, if it was a question whether the buyer had 
already fulfilled the contract on his side, the buyer (plaintiff) 
had the right to prove by the men present at the giving of 
the arrha.^ If the seller asserted that the property sold had 
perished, or had been lost, and so was not in his possession, 
be could take the oath to the fact, and, by proving his bona 
fides, escape payment of its worth, 

■ Labuid. p. 139. 
« Ibid, p, 151 a. 

) Ibid. p. 15-3 ; also cl. art. ie&4 Code Civil : " Si I'soheleur ne paje pai la 
pri>. le Tetideur peut deniander ta rfsolutioD de la Tcnle." 
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This procedure, then, founded on a contract tn specie for 
the return of a specified object, was used also in a contract of 
sale already fulfilled by one party, or In a suit for inheritance 
retained by the guardian. The simple claim of the plaintiff 
opened the procedure, and the defendant must establish hla 
bona fide* by the clearing oath, if the object was not then in 
his possession. If, however, he possessed the object, and could 
not claim in his defence original acquisition, inheritance^ (if 
at the same time he could show bis devisor's ownership), or 
vouch in a third person from whom he held the object, the 
plaintiff received the proof, and established the truth of hia ; 
assertion. 

IV. 

The property of the early Germans being chiefly in cattlet 
a judicial need arose for the claim against the (third) pos- 
sessor, when their property had strayed away, or was stolen. 
Kooted in the old condition of the law, the action for mov- 
ables necessarily retained the limitations of the old executive 
system. Originally, it is probable that the pursuit of stolen 
movables was only permitted by the delict procedure, with 
which restitution of the thing was joined. Therefore, this 
procedure, in its origin, was unfavorable to the owner, but 
favorable to the commodatar, from whom the object had been 
taken. This theory is clearly explained by Lombard law.* 
When a thief stole an object from the house of the commo- 
datar, the latter must account to the owner ; if the thief was 
found, the action against him belonged to the commodatar, 
on the ground that, if the thief were accountable to the 
owner, the commodatar would have a claim against him for 
house-breaking, " et non possumus in una causa duas calum- 
nias imputare." Arising between the existing procedure of 
debt and the delict procedure, it partook of a double charac- 
ter. It was an advance on the old procedure in that it was 
not wholly executive in character, but only partially so. 
The plaintiff was not req^uired to bring forward his right for 

> Labanij, p. 141. 

I Ed. Lutt. 181. Fide Eetuler, Gewere, p. 192. 
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examiaatiou ; but the defendant must sliovr how he acct^iired 
the object. And, if he could not, the eoui'ae of the plaintiff, 
in primitive times, was simply executive again. The action 
for movables was an extension of the old procedure to meet 
cases of involuntary loss, and a new exterior form through 
which a suit might he introduced for goods in case of a 
denial of possession by the defendant.' As a means of satis- 
fj'ing private right to the property, it was a means of gaining 
possession ; while, at the same time, the plaintiff rested his 
claim on the commission of a theft. The combination of 
the judicial procedure with the old executive forms, distin- 
guished this from purely executive actions, and was doubt- 
less the cause of its persistent vitality. The character of the 
defendant's defence brings it closer to the procedure of proof, 
as we know it to-day. As yet, however, no judgment was 
rendered on the strength of proof offered to the decision of a 
court. The first act of the procedure was extrajudicial; and 
when the plaintiff seized the thing, he said: "The object is 
mine: it has been stolen from me." The defendant replied: 
"I have bought the object." This claim and eouuterclaim 
was followed by a promise of the possessor to furnish proof. 
The procedure introduced proof of such a nature that it 
raised questions of material right and ownership, but not as 
the subject of the judgment. The counterclaim of the 
defendant was a negation based on facts which would Invali- 
date the claim of the plaintiff. 

Of an executive nature, and possessed by the commodatar, 
the action was not based on the establishment of a material 
right by the plaintiff. To give the owner an action on the 
ground of ownership was not allowed. Therefore the owner, 
who had himself voluntarily parted with the possession of his 
property could not vindicate, simply because the narrow, 
executive character of the procedure did not base vindieatioa 
on the examination of a material right. Although the Ger- 
man conception of possession involved the legal power over 
the thing, it is not to be supposed that when the object 
passed out of the owner's hands voluntarily, he thereby gave 
< Heusler, Gewcre, p. 488 fl". 
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up his oiTDership ; but the old form of the law gave do 
BCtiou ID the RomaD or modera seose. Id movables, — 
eheep, horses, cattle, clothiDg, aad slaves, — do legal pro- 
tection of possessioD, aa preparatory to an actioa for owDei- 
ship, existed. DeteDtioD and seisio existed together over 
movables ; and deteDtioD Deeded no other legal means of 
protection than was furnished by gaioing the object. So the 
action was given t« the person most closely affected, not that 
it was a limitatioD of the actioD for property, but on the ground 
that in general do sctioD for property was given. And it 
was natural that the action should be given, not to the 
owner, liWng on a distaot estate perhaps, but to the one 
^m whose possession it was taken. And, In case of sale, 
which, after fulfilment on the part of the bu}~er, presented 
the same conditions as deposit, if A had sold, but not 
delivered, a thing to B, and A then sold and delivered it to 
C, B had no action against C for the return of the object: 
bis action was against A for indemnification, according to the 
procedure of debt. 

In this division of the procedure, there existed a settled 
judicial rule, governing the action for lost movables. In 
stolen goods no possessor could acquire an effectual right 
which could work against the claim of the owner. This 
rule decided on the relevancy of the defendant's exceptions, 
and the distribution of proof. The foundation of the suit 
was the uuwitUng la>s of the plaintiff; and it was immaterial 
what right the plaintiff had to possession, whether as owner, 
mortgagee, depositor, commodatar, or finder who was lookiDg 
for ao owner. Ad earher possession was do basis of the 
suit. 

The defendant could raise no plea of honest possession, if 
that possession did not exclude the posahility of a loss to 
the plaintiff against his will. The defence of purchase, gift, 
or finding in his inheritance was irrelevant if the thing had 
been lost to the plaintiff against his will. The principle 
drawn &om GermaD law by some writers, that the relatively 
better title to possession gave an advantage, was fully denied 
by the action for lost movables. 
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Then after the claim and counterclaim came the assignment 
of proof. Dr. Laband has here given the best solution of a 
difficult subject. The usual theory has been that the defend- 
ant carae to the proof with two witnesses by virtue of his po- 
sitioQ as defendant. But Labaud shows that an assertion of 
possession liy the defendant was irrelevant, and he could not 
on that ground retain the right to prove. So, from a lack of a 
relevant defence on the part of the defendant, the plaintiff 
went to the proof. But if the defendant raised a relevant 
objection, which would destroy the possibility of unwilling 
loss of the plaintiff, he went to the proof. These general 
principles will now be shown in the course of the procedure. 

The vindicatory procedure, from its original twofold char- 
acter, aimed at the recovery of the property, and the imposi- 
tion of a fine for theft. And the presumption was that be 
who possessed the stolen property was the thief, unless he 
could prove otherwise. So rigorous was the principle that 
the finder of cattle, or the one into whose possession they 
had strayed, must give public notice of the fact, even to a 
foe.' But with this presumption of guilt was connected the 
corresponding right of the accused to the clearing oath, and 
the proof of his innocence, although he must give up the 
property. 

The first steps of the procedure belonged to the iudividual, 
not to the tribunal. When the owner had lost his property, 
the discovery of the thing and the detection of the thief 
belonged to him ; and for this purpose he called on his 
neighbors to aid him in following the trail (yestiffiwm 
minare). 

^THELST, VT. 4 : " That every one who hears the call (baoDiun) 
should be ready to aid another in pursuing the track, aud in riding 
with him, as long as he knows the track ; and. after the track has 
failed, always let one man be found where there are many people, as 
well aa from a tithing where there are less people, for the riding or 
gomg, — unleafi there is need of more, — wherever U U neceasary 
and where aU choose." ' 
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In the fpedal laws for the aij of London, the loser gmre 
the pomut into tbe hands of the city, if he eooJd not find 
the Btolm property himaelf within three days.* The chum- 
ant having br these measores foand the property, wi&ont 
the aid of the ooort, the firA Etep of the procedore by wfaScb 
be seized the property was exttajadicial. 

The Atufang of the continent was found in Anglo-Sanm 
law, both in the use of words ' and in its usual procedoral 
meanii^. The claimant Connally laid his hand upon the ob- 
ject, and declared it was his own (Atheist. II. 9). Its ebai^ 
acter was esAeiitially executire, and in its nature was a qieedy 
means of satisfaction, having for its especial object the for- 
cing of the accused to surrender the goods ; and, in the bar- 
barian codes, a fine was imposed for the simple refusal to 

■ Anb. L 1 (DiiD-S«I.) : " If one foiio* the tn<^ of itolea otlle bom ooe 
boBnduy iDto uoUier, tet htm give np tb« tnckiog to Ihc mm of the luid, or 
lei bim, (hroagb proof, (how that be Ibltowi lAwtaUj." U the onoer dum that 
the tntk i* pnnoed wronglj, tbe pimner makei oath, iriih Are oonunaiutr- 
wilBcwei, that tbe cattle went op there. 

' .Xtbetat. VI. 8. ) T : "Alio ire command onr hiremen that uTtrj oat know 
' when be baa hi* cattle.aod when he doe* not have tbem, with the wicnea* of his 
neighbor*, and tbow lu the track, if be cannot Bnd them within (Arac dayt; be- 
came we belieTe manj men are careleu bow tbeir cattle nm. becaoae the; aie 
oTer-tnutful In onr peaoe." Cf. aUo 8, ) 6. 

* The Angio-SaXdO eqtiivtJenta are: aet/Sn, bt/Sn.mt-bt/Sn, att/angoK, ge^ 
anrfVim, and icidejaha. Tbe Latin eipre**ion* are: depnkmdtn, pa ap in, 
capert, irdtraperi. but generaU? ifterdart. " Manum millal ad propria " ii lued 
In .iGthclit. n. 9, and (howi thai It waa the tame ai in other Gemvi law; 
bnt William L 10, f 2, aajt* it wu cuitomary onlj in Daniab tair. 
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surrender the object, apart from the fine for theft.^ The 
claim of the plaintiff to the property, made at the place 
where the goods were attached, contained in itself an execu- 
tive power of coercion. The reply that he had bought or 
exchanged the object had no value, for no title could be ac- 
quired in stolen property. The accused must surrender the 
goods, or appear before the court with the vindicator. If he 
surrendered the goods and confessed the theft, he must pay 
the fine to the claimant. Will. I, 45 : " Quod si aliquis rem 
postmodum calumpniatus fuerit, et nee testes habuerit, nee 
waiTantum, et rem reddat, et forisfacturara, cui de jure corn- 
petit." If he claimed his innocence, the plaintiff made a 
fore-oath of his honest intention, to prevent evil-minded men, 
as the following passage states, from making a charge of 
theft against another in order to put his property under 
pledge. 

Edw. I. 1, S 5 : " AIbo we have decreed, if an evil man should 
wish to put the property of another under pledge by fulse accuaation, 
let him confirm with aa oath that he does it not out of fraud, but with 
full right, without deceit or craft; and then let him (defendant) do as 
be can, in case one (plaintiff) lays claim to the thing, be it that he 
(defendant) either proves his ownership, or vouches to warranty." 

This oath was to be made with one of five men, who ac- 
companied the claimant. 

^THELST. V. 2 : " Et si inveatigetur pecus in ahcujus terram, edu- 
cat terrae domious vestigium ijlud estra terram suam. si possit ; si non 
possit, Btet ip»um vettigium pro iuperjvramenlo. si aliquis compelletnr 
ibi." > 

jf^TBELST. II. 9 : "Si homo pecus aliquod intertiet. nominentur ei 
T vicinorum auorum. et de illis quinijue perquirat »n»ni, qai cum to 
juret, quod in recto publico mantim snittat ad propria" ' 

1 Lex S&lica, BO ail ; Lex Baiuv., 12 lol ; Lex AInm. 40 gol. 

' It ii exceedingly intereating to compare ihe proriiions of the Franldih 
code on thia point. Lex Rib, S3, 1 ; "St quia rem cognoverit, inittsl Tnanam 
super earn, Et li i[le super qu em inlertistiir, icrtlsm manum qiiaernt, tune in 
praeiente unbo conjursre debenl cum dextera armals, el cum aintetra ipaam 
rem teneant. Uaua jurat quod in propriam rem manum milial el nliua Juret 
quod ad earn nianum trahat, qui ei ipaam rem dedil." 

' Id [he lawi regarding tlie Dun-Setaa, Anh. \. 8, If A sttached B'a callle, A 
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From these passages we have no difficulty in recognizing 
the oath itself. 

AxH. X. 4 : " By the Lord, I accuse not N. either for hatred 
or for eovy, or for uulawful lust of gain ; nor kiiow 1 any thing 
aoother: but, as my iaformant to me said, and I myself in sootb be- 
lieve, that he was the thief of my property." 

Consistent with the whole spirit of German usage in re- 
gard to the ORth, it eatabUshed the bona Juies of the claimant, 
and was followed by the counter-oath of the defendant, who 
thereby asserted his innocence, and showed hie intention to 
bring hia proof to the court, as follows : — 

Ahb. X. 5 : '- By the Lord, I am guiltless, both in deed and conn- 
»el, of the charge of which N. acciueB me." 

Then the defendant must give proper pledge for the fur- 
ther course of the procedure : — 

^THEtR. II. 8 (Pr.) : " Si qnia deprehendat qaod amisit, advocet 
inde ille. cum quo deprehenditur, unde venerit ei, el miaat in montim 
et dot plegium, qnod adducet advocatum snnm." ^ 

The agramire of the Frankish codes has heen shown by 
Sohm to be the equivalent of the Latin expression, fidem 
facere ; and so corresponds to the Anglo-Saxon giving of 
"borh," or pledge. The security given was the horh "de 
judicio sisti," mentioned above, to cause the matter to be 
brought to the court, "ut placitum illud finem habeat," and 
that the defendant might produce his defence. By putting 
forward a claim to the property, and giving borli to present 
his proof, the defendant prevented the plaintiff from realizing 
immediately. If he did not follow this coarse, the plaintiff 
gained the property, and the fine for theft (Cn. II. 24, § 1). 
Thb also acted as a means of fixing the term at which he 

miut make oath with fire othera " quod it* tibi attrahat, alcnt ei furatnm f ujt." 
A law of WillieiD cluuiged Uiia number to seven men. Will. I. 14 : " Bt appel- 
lator per VII legalea homines ex nomine Jaribit, quod nee ex odio nee alia aliqoa 
CBUSH hoc el imponit, nisi tamen ut jui euum adipiscatur," 

> Anh. 18: "Si pecos Intertletar et ultra flumen BdTi>cetur, tunc pmatar in- 

borK vel vnderirtd miUalur, <it pladlam iUud Jtntm kabral." Cf. alio Will. L 8, U 
shooing the unireranl ute of this part of the procedure. 
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must appear, being usually seven days," and, when a change 
of fraud could be made, not lesa than six months. 

The latitude given to the accuser of charging a man with 
theft, and the presumption that the charge was true, natu- 
Tally led to abuses. To counteract this evil, if the accused 
could show that the claim against him was fraudulent, he was 
relieved from any obligation to prove his property : he thus 
presented an exception, which rebatted the plaintiffs claim 
of an unwilling loss, and stopped the procedure. 

Ck. II. 24, g 3 : " And it does not Bcem to ua right that any one 
Bhoold be compelled to prove property when there is testimony of, 
and it can be proved, that there is fraud. And let no one be required 
to prove that property before six months after it was [claimed to be] 
stolen." ' 

The accused, therefore, was not required to prove property 
if he could bring proof of fraud. The term of six months 
ia well explained by : 

Hf.n, 5, § 25 : " Quidam ad repellendu imperiiorum machinametUa, 
et suits rationes praeparan^aa, et testes confinuandas, et coasilia qnae- 
renda, aDnain et sex menses concedi mandaverunt ; quidam annum, in 
quo plurimi concordant, mintis vero qtmm lex meniei Hon reperi." 

Having now carried the procedure to a point where the 
term was fixed, and the subsequent steps took place before 
the court, it will be necesuary to discuss a very wide distinc- 
tion as to the course of the procedure ; resting on the fact 
whether the stolen goods were found by the claimant within 
three days, or after that period. In the first case, according 
to the procedure of the Zex Saliea as shown by Sohm, " A 

1 ^Ihelr. II. 8, ; 3: " Si advocet ultn iinam idram, Antvaf ftrnmum, — i.e., 
ebdonadam." 

' Cn. II. 24. S 3 : " Et nobis dod ridetar rectam, ut aliquia propian coyalar. 
ubi latimimium tit ti cogniMci point, juorf ilii hrtdt lit, Et nemo I'llud propiare dv- 
bMt nnte lei mcnK* poslquam furalum at." Cf, Will. I. 46 : " Absanun vide- 
tur et Juri conlradum, ut probalia flat luper teitei, qui rem culumpniaiam 
cognMcunt, nee ndmittniur probatio iknie lerminum itBtututn. scilivec vi men- 
•em.exquo turaturo foil quod calumpniatun" AUo Hrn. M, j 6 [end) ; "Et 
nobia noo videiur rei^tum s^'unilum tegem, ut iliquls, si pruprisre velit, compel- 
Istur, ubi (!o^oioi poteit, quod et testis intenit, saltern ante vi menses pom 
quAm furabitur," 

u 
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(plaindfT) condacte the procedure ; ajttr the third night, it 
18 B (defeudaDt) ; while the agramire is made by A alone, or 
by B alojie. One of the two lb admitted to act tn judieia, to 
the exclusion of the other ; while, by the agramire of B, the 
vindicator has lost his position of attack, likewise, by the 
agramire of A, the possessor loses his position of defence." 
That is, in the first caae, the plaintiff went to the proof ; in 
the second, the defendant. While the explanation of this 
position is necessary, its solution will give a clearer compre- 
bensioD of the procedure. 

This distinction in the procedure was peculiar to the Frank- 
ish law, and no similar provision was known to the Ajiglo- 
Saxons. But the term of three days was familiar to the old 
codes in many ways.' In this case, the term of three Aa,j& 
was set as a period within which the thief was regarded as 
"handhabbende," or "caught in the act."* But the thiefs 

■ life was not forfeit, as in the case of one cai^ht in the act. 

' Sohffl's argument is based on ; 

Lex Si&l. 37 : " Ille qui per veatigium seqoicur reB Boas per tercia 
■nana debet agramire ... Si vero jam Lribiu nocUbus exactis qui 
res ansa quaerit eaa inreaerit, ille apud quem inveaiantor n eat emiiw 
aut cambiatte dixerit: ipte lieeat agramire." 

Agramire is the equivalent of fidem faeere; in the firet 
paeaage "per tercia manu " is, as he shows, equivalent to " de 
tercia manu," de meaning "about" or "concerning," and 
"tercia manu" the object of the agramire. And Siegel* 
has ithown that the expression *' tercia manu" undoubtedly 
means the procedure of vindicalion, whioh conducts to the 
" third hand." Then, by Sohm's showing, the passage should 
read ; " The plaintiff ought to give jledge to proceed accord- 
ing to the vindication procedure." And this is unquestion- 
ably the meaning. 

■ The L«i AUem. giTei the bujer of an mnimal three dii7i for aroidaDce of 
a late on aui'QUDt of a defect in the Ihing sold. Cf. alto the teitio tridmaia in 
ngard to land. Alio Alfr, 2: three days of protection in Ibe sanctoary for 
criminals. Cf. Cn. II. 28, 

* Hetuler, Gewere, p. 490. 

■ Geicbicbte dea deaUcben GedchtiTerfahreni. p. 87, S 
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To this case it is possible now to apply the principles 
already laid down as the governing rules of the procedure. 
The foundation of the suit was the unwilling loss of the 
plaintiEF, and no exception made by the defendant was rele- 
vant which did not refute this claim. That a thief caught 
in the act could not maintain any such exception, it ia unnec- 
essary to state. And only when the defendant, as shown 
by Laband, could bring forwai-d a relevant exception was he 
admitted to the proof. Therefore, in a lack of such a posi- 
tion on the part of the defendant, the plaintiff went to the 
proof. So that the case of agramire by the plaintiff meant 
simply that he went to the proof as was understood in the 
vindication procedure. When the thief was caught, the 
owner' received the goods, of course. But it is natural and 
reasonable to expect that he who came forward and claimed 
to be the owner should, to prevent fraud, show his bona jidei 
by the oath. It was not to be allowed that any man claim- 
ing to be owner should be given the goods, unless he had 
indicated his ownership by oath. Such was required in : 

Imb. 17; ''Qui furlivam carnem invenerit occoltatam, si avdeat, 
licet ei iaveritare jiirejurando quod tua til." 

An irresponsible assertion was not allowed even in the 
case of cattle which had strayed away and had been clauned 
by the owner; for the claimant must give pledge to the 
finder to secure Iiim from loss in case any one else should 
claim the cattle within a year and a day.' Laband says that 
suits for debt, movables, and immovables in German law 
rested on a rational foundation, and that the distribution of 
the one-sided right of proof was always connected with the 
substantiation of the claim or tlie objection. In regard to 
this peculiarity of the Lex Salica, Bethmann-Hollweg^ holds 
that the plaintiff promised to make oath with three witnesses 
that the lost property was in his possession three days before 
the Anefang. But to make "per tercia manu agramire" 

' WUl. I. 37. * WiU. I. 6. 

> ClTilproc lY. p. J82. Tule alto Notib Ameriuau E«Tien. Apr. 187^ 
pp. 420. 421, 
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equiralent to "agrsmire ttt tercia manu juret se rem farto 
penlidiflse " ia, iw Heasler suggests, hardly to be allowed. It 
is to be coDcloded, then, that thU case was bat one maoi- 
Cestation pecaliar to the Lex Salica, of the usual laws govero* 
log this procedore. Next must be treated the coiurse of the 
procedure before the court. 

The Sachuenspiegel required that the plaintiffs claim sfaoold 
include both the lact of his unwilling loss of possessiorL, and 
that the object belonged to him. It has been stronglj 
claimed that the basis of the action was the ownership of the 
plaintiff. That the claimant must include bis right to po«- 
see»ion is true ; but that this must be ownership could not be 
true, Bince the right to bring the action was given to the 
commodatar, or even to a finder from whom, while waiting 
for the owner to claim his property, the object had been 
stolen. Of the two requirements, it was the unwilling loss 
of possession which was the essential and only basis of the 
action. Any assertion of the defendant was relevant which 
excluded the possibility of the object having been lost against 
the will of the plaintiff. If the theory were correct that the 
tight of property was the sole foundation of the suit, as 
alleged by Bruns,' the defendant could dismiss the action by 
showing that the plaintiff was not the owner, or that a third 
person was the owner. But the sources never allowed this ; 
nor was the plaintiff's right of possession ever a subject of 
contradiction. The emphasis in the old law on the necessity 
of showing the property to be " bis " did not mean, there- 
fore, a right of ownership; but required hjm to show his 
right of posse.ssion, chiefly to identify that chattel as the one 
which he had unwillingly lost.* The Sachsenspiegel required 
that the plaintiff must go to the proof, in case the defendant 
raised no counter-objection ; i.e., when he could not oppose 
the unwilling loss of the plaintiff, and only said he found or 
bought the thing. For in the refusal of the defendant to 
give up the object, even if he offered no relevant exception, 



> Heehl de* BetilZHS, p. 816. Also d. Sohm, Proc. de Lei Sal. p. 
» Lex Sal. XXXVIL 47; Lex Rib. XXXIIL I, XL VII. 1, LVIU. 8. LXSIX. 
2 ; Lei Burg, LXXXIIL I ; &ail also, Uler, Bhinner Schoffenb. c. 1 



J 



THE ANGLO-SAXOS LEGAL PKOOEDURE. 



213 



was contained an opposition to the claim of the plaintiff of a 
loss against hia will. And only, as an exception to the rule, 
could the property be awarded to the plaintiff without de- 
manding from him the proof. This has been shown true of 
the finder of stolen flesh in a previous argument. According 
to the Sachsenspiegel, the plaintiff must go to the proof with 
two witnesses who knew the thing to have been in his pos- 
session, who knew of his unwilling loss, and who could 
identify the object. These witnesses could become oath- 
helpera and swear to the plaintifl"8 credibihty. 

To the double claim of the plaintiff, the defendant must, 
to make a full defence, oppose both the return of the object, 
and the charge of illegal possession, to which last a fine was 
attached. The procedure, then, varied accordingly as ; 

A. The defendant proved an original title; e.g., the object 
was bom his. 

B. Thedefendant cleared himself from the fine for theft, but 
gave up the property. 

C. The defendant vouched to warranty. 

(A.) The defendant entered an exception which worked 
against the claim of the plaintiff for return of the goods, as 
well as the assertion of unwilling loss. If he could assert 
facta which, if proved, would rebut the plaintiff's claim, he 
went to the proof ; that is, by proving that the cattle were 
his by birth, or that the object was hia by manufacture, he 
maintained a defence which opposed the possibility that it 
was taken from the plaintiff against his wU).' 

Edw. t. 1, S : " AdiI then let bim (defendant) do as he can, in case 
one lays claim tJ) the thing, be it that he either p*oii0 Mm ownership or 
vouch to warranty." 

Will. I. 21 : " And if he (defendant) can prove thai it is of hi* 
own railing by three of hit neighbors, so has he cleared himself." 

^THELST. II. 9 : " Et qai hoc propriare sibi voluerit, nominentur 



1 The 8>ch>enap. pnividea that the proof abould be to framed that, if one bad 
atienatedan animal bom hji, and it had aCrajed back la liim, he coatd not make 
a relevant defence. Nor waa manufacture a relevant defence if tht tnalerial 
(<.;., wool) out of which it waa made waa itolen. 
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et ex illis adqnirat dnoB, et jurenl, quod iHud pecu* N, 
iiUertiatum in pecuUo tuo natwm til, aoe rimaji, et stet thes cyreap, — 
i.e., hoc ja9Jnran<)iuii electnm, BQper xx den." 

The oath to be sworn by the defendant is as follows : — 

Ana. X. 3 : " By the Lord. I wa« Dot at rede nor at deed, coudmI- 

lor nor doer, where were antawfnllj led away N 's cattle. But 

as I cattle have, so did it corae of my own property, and ao it hy folk- 
right my own poasession is, and my rearing." 

The words of the oath show most conclusiTely that the 
defence aims chiefly to disprove the possibility of the theft 
and unwilling loss, and establishes this by tlie fact of original 
ownership. The oath must be made with two witnesses, 
which is the number prescribed by JEthelstan. and confirmed 
by the Sachsenspiegel. The case was not that of a plain 
clearing oath where the accused only freed iiimself &om the 
charge of theft, as when the accused was only the finder. 
That was a matter of simple negation ; but when the de- 
fendant advanced a claim of ownership, co-swcarers were 
also necessary.' At least in Anglo-Saxon law, the simple 
oath * of the defendant alone was not suiEcient in proving 
his ownership in the property. The genera! belief that the 
defendant, as such, went to the proof, is shown to be wrong ; 
he could not prove unless he oEfeted a relevant objection. 
But yet the defendant, as such, had a procedural advant^e, 
in that to him was given the power of rebutting the plaintiff 
by a relevant defence. 

But in a case where two men were equally positive of their 
ownership, and each could furnish witnesses, and each party 
claimed that the object was stolen, who would be awarded 
the rdle of the defendant? Who would be given the oath 

' Edw. I. 1, SS 3. * : " Also we have likewise decreed, conoerning the claim for 
owncrehip. that he {defendant) ihoiild faring tlierefur credible witneiies of it, or 
Bnd in unchosen oath, If he can, to whicb the plalntiS is bound [to acqQieBCe] ' 
if he onnot, then let there be named to hjm ti men of his neighborhood whera 
he U reiident, and let him select, from these vi, one far an animal or a thing, 
according to ita worth ; and then let there be an increase according to the ralne 
of the goods, if more men sboald be present." 

' Anil. I. 9 ( Dun-Set) ; " In ease one orer tiie boundary prorea property, h« 
mtui do it by the ordeal." 
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for proving property, and gain the thing, since the oath was 
uncontestable? In such a case the court decided that he 
who seemed to have the better testimony was allowed the 
advantage of the proof: 

Henr. 64, § 6: "If certain men desire to prove property in a 
thing in common, and there are witnesses on both sides, and it is 
claimed that it is etolen, he who shall have the better testimony shall 
be nearer the proof ; and let him alone prove with the broken oath 
that it is his own, and let his witnesses confirm it with a plain oath." 

But if it were impossible to decide as to which party bad 
the better testimony, the law, as usually in German codes, 
gave a presnraption in favor of the possessor : 

§ C : "If this cannot be done, the possessor shall always be nearer 
[the proof} than the claimant; and let him have [the oathj, or let 
him. if he can, make defence by warranty,' which goes no farther 
than the fourth vouching."' 

And this was the common rule of procedure in real prop- 
erty. Not that possession was a relevant defence in itself, 
but it gave the first power of bringing forward such a 
defence when the claims were equally balanced. This is 
confirmed in speaking of the right of a warrantor to prove 
property : — 

JEthelr. II. 9, § 4 : " Eeiam inter advocandnm, si quis hoc iod- 
piat, nee ultra advocet. si propriare sibi velit, non potest hoc ei jure 
denegatnr, si credibile testimonium locum ei aocedendi, quia propria- 
tio propinquior semper e»t posgidenti quam repetmti." 

The defendant by this procedure proved his ownership to 
the property, and thereby rebutted the plaintifTs claim of 
unwilling loss of possession." 

h. If the defendant could not oppose to the double claim of 
the plaintiff facts which worked wholly/ against that claim, 
he could adduce facts which would rebut only the charge of 
theft; and so, not opposing the claim for the return of the 

' Thorpe B»ja {p, 623} ; " Wfrminga is mpposed by Somner (note) to be ft 
mUlake for cenninijn. The whole gisiiBge is obscure tui<l uninlelligible " I CC 
Edg. I. 4. 

'' The remainder of the law [> a repetilion of Cn, 11 24. Cf. Henr. 5, | 2G. 

I I have uatd the term "relevant" to include lacli defences as vonld be di^ 
nominated in the Common Lsw, a iraffne or frcepiio, u (ho case might be. 
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goods, be damisaed the kctioD by tbeir sonaiia. It « 
tbe porpooe of ertaHinhing such k defence, tbrnttlie Aj^tnl 
Saxoo lawa m brisde with injimetiam nquixit^ the prewaee J 
of witoeaMS at ewaj boigun, ale, or excfaai^ ; 
that tbe baja tiugbt repel die ebaige of tbeft io leeeiriiig J 
goods vloeh once may hare been stolea, and in vbieb no tide ' 
eonld be acquired. The chief object of such a defence wm 
to TODch in the vamntor ; bat this will be reserved for ft 
BepanUe division. If the defendant could not show fmm 
irbom he pnichased the object, bat yet was innocent, he 
coold fitill establish his 6otm jUm hy tsking the clearing oath, 
as given in: 

Asu, X, 3 : " Bj the Lord. I ni not. st rede dot at deed, tatm- 
•eOor not doer iriKre were anlftirfall* led awar N.'i cattle. Bet 
M I caiUe have, w did I lawfoUj obuin it; and aa I cattle have, so 
did be aeH it to me who bad it to sell." 

Tbis oath was sworn with oath-helpers, according to the 
valne of the fine. 

Ire, 25, { 1 : "Si qnid {nrtiTom intercietiir aqter mcrcatoiein, et 
hoc coram bonis testibni Don emerit. jurtt gtrumJum witam, qtiod mm 
fnrti eottteiu* eel eoadjutor fuerU in to, vel emendet XXXTL soL 
witae, — i.e^ forisfactarae vel emeDdatJoats." 

The " secundani witam juret " is explained to mean an 
oath of sixty hides, or sixty sol., the ostia] vita for theft. 

IxE, 53 : " Et jvret per LX hidai, quod ea moKos mstmB Teiufidit 
ei ; et per hoc jnsjiinuidam loita mnetuat, et reddator ioterciatm do- 
mino no." * 

A " twelve-hjmde " man was, howeTer, reckoned the eqtial 
of six ceorle, aod could swear for LX bides. 

Ike, 46 ; " Quando aliqais tnculpatnr. quod fartam fecerit vel for- 
timm aliquid flrmarerit, tone dtbtl per LX hidtu, — Le., p«r VTkomi^ 
tK« abntgare, ta jnranieiito digniu rit." * 

This explains the earliest mention of the vindication pro- 

1 Cf. Idb. T : "Si quji Ihretor lic nl azor ejui neiciat boc et paeri nu, red- 
dat iritae lx ioI." 
t Cf. Ina, 19. 



THE ANGLO-SAXON LEGAL PEOCEDURE. 217 

cedure (H. & E. 7 and 16), wHch allowed this defence of 
clearing from the charge of theft, and required the oath of 
his witnesses, or the wic-reeve. 

Hloth. & Ead. 16 : "If any EentiBh-man buy a chattel m Lnn- 
den-wic, let him then have two or three true mea to witneas, or the 
king's wic-reeve. ... If he cannoL [vouch to warranty], let him 
prove at the altar, with one of hia wilneaaea or with the king's wic- 
reeve, that he bought the chattel openly in the wic, with his own 
property ; and then let him [plaintiff] be paid ita worth." ' 

The reeve, as a "king's geneat," could swear for sixty 
hides, or the whole of the fine. 

In the later laws* the accused must swear the "plain 
oath." 

Will. I. 21, § 1 : " And, if he have neither a warrantor nor a hei- 
melborh, and he has witnesses that he bought it in the king's market, 
and that he knows not his warrantor nor his pledge, neither living nor 
dead, — so let him swear to it with his witnesBes, or with a plain oath 
aur. planum)." 

This " jurameutum planum " evidently coiTesponds to the 
simple oath of the earlier laws, as the following passages 
show: — 

Cu. II, 22 : " Et «'( omnii credi&ilit . . . ve! jnramentnm vel orda- 
liam in hnndreto, simpliei hda ' dignus." 

1 Cf, Ine, 57. 

* But. in thelawi of William indHenry.B nominal change in (lie nomenclature 
wai Intniduced in regard to oath*. The terma " Juramentuni frnngena,""jara- 
menlum fraclum rel Dbaerratmn." anil the " juramenluni pinnum " were uaed. 
The want of the wager of battle in the AngloSaion s.vitem of proof caused the 
oath to be eapeclally extended in regard to severily ; and henca the "ju- 
ramentum frangena," which wai awarded onl; for the wont crimes. The aame 
reason probably introduced the "jurametitum fractum," aworu "in verborum 
obaerTaniiia," which Schraid <a;» ia opposed to Ihs "juramentum planum." but 
thai it tannol lie eaid what difference eiisIeO between them. The " juramen- 
tnm plannnn " aeema to correspond to the " simples juramentum." Why does 
the "juramentum fraclum" not correspond to the "triplei juramentum"? 
Vidt H. Brunner. Schwur., p. S98 ; Schmid. p. 817. 

' Schmid. p. 283. Cod. Colb. : " Qui autem conquirere debet simplicem pnrga- 
tionera. simpliei aacraraento hoc faciat, hoc eat ; acdpiat duos et Ipse (ait) tertiui, 
e( sic jurando adquirat. Triplex rero juramen turn sic conquiratur : accipiat 
qninqueet ipae (ail) seima, ec sic Juratido adquirat triplex judicium, aut triples 
juramentum." 
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Will. T. H: "If any one accuses another of theft, and he is a free 
man, and hns witnesgei of ItU legality (si honae famae hucusque fuerit), 
then let him purge himself with a plain oath {Jur. planum)." 

In this clearing oath the witnesses swore as to the state- 
ment of the accused in regard to what they " have with their 

eyes seen, or with their ears heard;" but they ceased to be 
■witnesses, if they became compurgators, and swore only to 
their belief in the defendant's assertion. 

The defendant, although he had now cleared himself of the 
charge of theft involved in the accusation, had offered no 
relevant objection to the unwilling loss of the plaintiff. 
Therefore the plaintiff must go to the proof, and continue 
the procedure. The defendant desired only to clear himself 
of the presumption that he was the thief, rising from the fact 
that the property was found in his possession. 

In conclusion, he who had in his possession by sale, ex- 
change, inheritance, &c., an object which had been previously 
stolen, could not set up such a title against the claiming 
owner. If he could not present at the court his warrantor, 
who had sold him the object, he could still clear himself by 
an oath of his bona fide». In the early law the oath was sworn 
according to the leita of sixty aol. ; but there can hardly have 
been any pen-istent uniformity in this regard, since the ivita 
must often have varied according to the value of the stolen 
goods. In the later law, the oath was defined as a "jura- 
mentum simplex," or "planum." After the defendant estab- 
lished his bona fides, the plaintiff went to the proof, and the 
property was surrendered by the defendant. 

c. By vouching to warranty, the defendant did not aim 
at rebutting the claim of unwilling loss suffered by the 
plaintiff; but by introducing his auctor, he was freed from 
the suit and the warrantor was substituted in his place. That 
such a proceeding was allowed by German law shows, per- 
haps more conclusively than any other argument, that own- 
ership was not the essential characteristic of the procedure, 
nor the basis of the action. In the Roman rei vindicatio the 
defendant could oppose his ownership to the claim of the 
plaintiff; and the original defendant remained the chief 
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party to the end of the procedure. It waa to prove bia 
right of ownership, that he proved his acquisition from 
the auctor. In German law, the defendant withdrew from 
the procedure, if his auctor accepted the obligation of war- 
ranty. The distinction is well expressed by the Lombard 
law: "Langobardus semper dat aitctoiem et numquam stat 
loco auctons ; Romanus semper stat loco auctoi'is et numquam 
dat auctorem." It is the purest German law, the established 
procedure of the Sachsenspiegel and later German jurispru- 
dence, as well as that of the Lex Salica, the eariiest law 
extant. This earliest code provided ' that, if A sold a horse 
to B, and it was attached in B's possession on the ground 
that it was stolen, B summoned A as his warrantor; and to 
the same term, if A wished to escape the clmrge of theft, he 
must summon bis seller, C, as his warrantor ; and this pro- 
cess was continued until the thief was found. And, whoever, 
in the chain of warrantors, refused to appear at the fixed 
term, was held to be the thief unless detained by some lawful 
essoin. And this was the procedure of Anglo-Saxon law 



The first mention of it is given in 

HoTH. & Ead, 7 : " If any man steal cattle from another, and (he 
owner afterwards lay claim to it, let him [the defendant] vouch to 
warranty at the king's hall, if he can ; and let htm bring there the 
person who sold or gave it to him. If he cannot, let him give it up, 
and let the owner take possession of iL" 

The fundamental rule held that no right of posseasion 
could be acquired in stolen goods ; nor could the defendant 
show by an acquisition from a seller that the object was his, 
since that gave him no title, and did not rebut the claim of 
unwilling loss of the plaintiff. He produced bis auctor, not 
to prove the tradition of the goods, as in our day ; but that 
he might escape the charge, and put it upon hia auctor. 
The defendant summoned his auctor to appear at court, &nd 
he thereby turned the charge of theft from himself to his 
auctor ; and gave the object into hia possession. If the 

1 Chap. 47. 
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auctor denied any such relation by oath, the charge fell back 
on the defendant, and he was held guilty.' The Sachaen- 
spiegel prescribed that the plaintiff must again repeat the 
formalities of the action, and begin anew against the auctor. 
The auctor now stood in the position of a defendant in the 
action for morables, and had any of the defences allowed to 
the latter. He could prove his original title t« the property 
in question, as the defendant might have done. 

.£thelI{. II. 9, S 4 : '■ Etiam inter advocandum, si qiiis hoc ind- 
pkt, nee ultra advocet, it propriare stbi velil, non potetf hoe ei den»- 
gari, bi credibile testimonium locam ei faciat accidendi." 

Or, more usually, he himself vouched in his own auctor. 

.Xtbelr. II. 8, § 2 : "Si [auctor] recipiat, tunc acquietat eum, 
com quo fuerat deprehensum. Appeliet deinctpt unde venerit ei." 

The vouching proceeded until an exception was raised 
which opposed the unwilling loss of the plaintiff. If the 
auctor proved his property, this was a relevant objection, and 
the procedure ended as far as concerned the plaintiff; if the 
first auctor brought in hia auctor, the chain of auctors con- 
tinued until a relevant objection was made, or the thief was 
found. The last in the series of auctors, who could not put 
the charge upon another, must make good his defence, or 
stand convicted of theft. By the Anglo-Saxon as well as 
the barbarian laws, the warrantor who refused to appear was 
regarded as the thief; and the defendant, in order yet to 
clear himself,^ must swear with three witnesses that the ! 
defaulter was really his auctor, and that he had summoned 
him in due form. 

At the court, since the defendant was both under a charge 
for theft, and an obligation to restore the thing, the defend- 
ant, as shown by the oath, formally placed the object in the 
hands of the auctor. 

AifH. X. 3 : " By the Lord, I waa not at rede dot at deed, neither 

I Bj the Lex Ribuaria, the auctor could free himielr b; oath, and Iheo tha 
defendant waa held to be tliief. 

' ^thelr. II. 9, { 2 ; " Manifeatet hoc oam l«*tibat, ti pouel, qnod reeM 

adrocat." 
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OOunaeUor nor doer, where weT« imlawfully led an-ay N.'b cattle. 
But as I cattle have, so did I lawfully obtain it Aud ea I voach it 
to warranty, eo did he sell it to me into whose hand I now »el it," 

Then the witoessea swore : — 

Cm. II. 23 : " Et veritent hoc ipsi t«8tea in fide Dei et domini sui, 
quod ei in vero teetimonio sint, sicut ocuUa superviderint et auribna 
Buperandierint, quod recle hoc adquismt." 

If a series of auctors appeared, the object pEtssed from 
hand to hand, following in an inverse order the way by which 
it had come to the present poaseasor.^ 

Id case the warrantor, B, was dead, the defendant vouched 
in the tomb of B, by swearing with an oath of sixty hides, 
the usual clearing oath for theft, that B sold the slave to 
him when alive.^ Then having cleared himself of theft, he 
surrendered tlie object to the plaintiff. The charge of theft 
now lay on the dead warrantor ; but, as showing the regular 
Eucceasion of the heir to the same position, and the legal 
persona of the devisor, if B left an heir, C, C could take up 
the procedure as B would have done. 

Ike, 53 ■■ •• Si tunc sciat, quia mortui pecuniam hereditavit [defend- 
ant] appellee in ipsam pecuniam, et roget ipsam manum, ut hoc capi- 
tate quietum ei facial, vel oateudat, quod Dunquam ipsiuB mortui 
pecunia fuit." 

.^THELR. II. 9, 5 2: "Si mortuum hominem advocet, Bi non ha- 
beat heredes, qui purgent eum, manifsBtet hoc cum teatibua, si pOBsit, 
quod recte advocet, et id per se purget. Tunc erit inortuus iu culpa, 
nisi amicos habeat, qui eum mundificent, n'cuC idnn /aeerel, si posset 
el fiverel." 

S 8 : "Si tunc amicos habeat, qui audeant hoc facere, time dejicit 
advocalio, sicut ills vivemt ac negaret. Et habeatk,'* furti reus ille, qui 
in manibus habet, quia semper est negatio fortior quau affirmatio." 

LabaTid has shown from the Sachsenspiegel that the heir 
was not the third possessor, but that he continued the pos- 
session of tlie original receiver. Sachsensp. II. 60, § 2 : " If 
the tenant of the lord die, Ats heir steps into his place, and 
pays * from the property ' that which he should. If the lord 

' Lex Rib. 72, 1 : " De mnnu in manum ambulan? debet, usque dum ad earn 
manum reniat quae eum {i,t., the aUve) ioliciU ordiae veudidit Tel turariL" 

« Inc, 68. 
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also die, likewise the man gives his rent to whom the property 
Ealla, as he had promised to the lord." • 

This has been already discussed, aod it would seem that the 
Anglo-Saxon laws just quoted make the position so clear ttiat 
it would hardly need more than the statement. But so high 
an authority as Sohm,^ in his " Procedure of the SalJc Law," 
has declared that acquisition by inheritance was a relevant 
defence in the action for movables, and that it worked like 
the proof of " title to property." He claims, with Stobbe, 
that the German inheritance formed a "particular suc- 
cession," in which the heir stood a step after the de- 
visor, and not a " universal succession," as existed in the 
Roman law, in which the heir stood in the place of the 
deceased. But the passage of the Salic Law^ on which he 
grounds this defence required that the defendant should 
prove that he found the object in question in the possession 
of his devisor, and then show how it came into the possession 
of his devisor. But from the laws above quoted, from the i 
passage of the Sachseuspiegel, and the discussion above on J 
the rule Sand wahre Hand, it results that the heir occupied , 
in the procedure exactly the mine legal position which the 
devisor would have taken, were he alive ; and the inheritor 
acquired only those rights over the thing which the devisor 
had before him. And that this is the conclusion to be drawn 
from the expression of the law above in which, if the defendant 
knew the heir of his warrantor, he vouched in the "property 
of the deceased," is without doubt. Then the heir, like any * 
auctor, must, according to the passage quoted by Sobm, 
prove how the object became property of his devisor, if ho 1 
would retain possession ; i.e. he might prove his devisor's orig- I 
inal production, and then it would work as a relevant excej^ I 
tion for his own possession against the plaintiff. Or, as any I 

> Cf. Cn. n. Ti: " Et ubi bonds, ■'.«., pAlerfamiliu, DBDserit line compel- I 
laliane et calumpiiia, ■!□( Dxor el pueri in eodeoi gine querela. El li com- I 
p«llatua \a vita eua Jo aliquo luerat, rapondeaal heredes tins, sicut ipse debent, if I 
ciufTd. * F. 72, and n. 1. I 

* C, 101: "DabHl ille, luper qDem interciatur, tri^s teaiimonia mitlere qood ] 
in alode palrii hoc invenisaet, et altera trea teitimonia, qualiier paler aa 
ijftat iDvorii«Kt." 
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auctor, lie could deny by oath that the property, or the de- 
visor's legal persona, was under the ob%ation of warranty ; 
i.e., in the usual expression, he did not "accept," and then 
the imputation of theft recoiled on the original defendant. 
And there is no reason to suppose that the heir could not vouch 
in a warrantor for the object; but rather a presumption that 
he could, from the passage of the Lex Salica given above. But 
this could not often happen ; since, if the devisor was dead, it 
would be difficult also to find the warrantor. But the rule 
that no title could be acquired in stolen property, no matter 
how fat it had gone from hand to hand, and the full rigor of 
the vouching existed even in this case by the showing of 
Sohm's own passage. For if he could not have shown how 
the object came into the hands of bis devisor, i.e., if he 
could not vouch in the devisor's warrantor, according to the 
usual rules of this procedure, he lost the object, but was 
treed from the chaige of theft. 

Then it is to be concluded that the claim of inheritance 
was not a relevant defence, and did not act as a title to own- 
ership ; but that the heir stood, in regard to the procedure, 
in tlie same position as liis devisor. 

The Sachs en Spiegel and later German law required the 
plaintiff to follow the warrantor to bis court, except over the 
sea ; and that the object should be presented at the court of 
the warrantor. This was also the practice in the earlier 
Anglo-Saxon law, but was changed by ^thelred, who directed 
the warrantor to appear at the court where the object was 
first attached. Although formerly the vouching went aa far 
as the third warrantor at the place (forum) of the Anefang, 
and then the plaintiff followed the warrantor, .£thelred 
required the whole chain of warrantors to appear at the 
court of the defendant, as was the rule in the Lex Salica. 



jf^THELR. n. 9 (Pr.) : " Aliquando fuit, quod ter advocandam erat, 
nbi prios aliqaid iuterdabatur, et deinceps eonduai cum adrocante, 

quocunque advocaret. Unde oonsuleriut sapieatee, guod meliut erat, 
ut icUlem adwocaretur ubi deprehendebaiur, donee innotesceret, m quo 
Btare vellet, ne forta impoteua homo lon^us et diutius pro auo labors 



'. ASGLOSJOaS 




After tlK vunntar was wtaBBtoitoi bs i 
■Hul tarn * ol one weA. in wUch to make his a 
eoort, if he lired is the next lUie ; 
fiv eadb afaire Ivtfaer dktsnt. .£thdr. IL 8, § 3 : 



adToeet alttm doas • 



I babest doaa Mptia 



El ad ifpot adoM eemiafait, totidea babcoS ihiUmiimi da tcr- 
Btno ; — et ttemiat wH primutiafwU JMUniatmt" 

The old law Feqotied that wanantf dioald go on oatil die 
pexaoo was toood wbo eoold nake no defenee, and was, 
dureCore, the thief ; or ootO one waa iaaoA wbo prodooed • 
reteraot ob)ectuMi. Bat the aererity of the old law was 
limited as to the ntunber of wamntoca bj: 




If by the tbird wairantor the exception was not estsb- 
liabed, tbe defendant was deared from the theft, and gave up 
the object. Bat it is hardly to be supposed that the third 
vsnaotor was held to be the thief. This is coofirmed by : 

Han. U, f 6: ** Ant iUe, n potett, wenning* [wamn^] lesiMat, 

In the early law* a slave could not be voacbed in as a 

> Ct Edv. L 1, 1 L 

* H«w. 67, 1 4 : " Si enm aliqno inTentnm nt, anile cnlpatni tit, ibi neccut 
Mt caoNiQ tndsri, et lU porgetiir, *el iU Mirdidetiir." 

* The Lei Sallcs (47) gt,to tbe vamntor tortj or eight; night*, moeording 
M he U*ed thii ride or bejoad the Leje and the Cuboiuria Foreel- Tbe Lex 
Bibtiuik gsTC fimrteea, fintj, and eigbtf nigttti reqtectiTel;, accoidlDg ai he 
Hred within or iritbaat tbe " dncatuin," or ontiide tbe kingdom. 

* Colb. : " Qaod li teitei habnerit, qnalea lopra diiimai naarantam (A) Tocet, 
et nie Tocatiu |B), rocet alinm (C). u poleil, et tertiiu (C) adboc tertiiim (D), 
•i poteet, et tertiiu laiuii bde^ d Tslet ; quod d nan ralet, reddatnr ei qood 
Jiwte habere debet." 

* Ine, 47. 



THE ANGLO-SAXON LEGAL PROCEDURE. 



225 



warrantor, as having sold hira goods ; but this was permitted 
by ^thelstan,' and confirmed by Henry.* 

After this exaraiuation of the plaintiffs position in the 
procedure of warranty in relation to his defendant and war- 
rantors, aiming at the discovery of the thief and the estab- 
lishment of an objection, the original defendant should now 
be considered in his relation tu the warrantor. It is now 
easy to understand the necessity of having borh and witneBses 
at every transfer of property, as directed in : 

.£thelr. I. 3: "And let no man either bay or exchange, unless 
he hare borh and witneea." 

The peculiarities of the action for movables made the 
presence of witnesses indispensable, in order to provide for 
the case that a stolen object had been sold. And this ac- 
counts for the large number of directions in the laws con- 
cerning witnesses, and the great precautions required for the 
publicity of all chattels brought into a village, and the 
finding of cattle.' The witnesses served not only to prove 
that the defendant vouched in the right warrantor — 

JEth¥,lk. II. 9, g 2 : " . . . manifestet hoc cum teatibus, si posset, 
quod recte advocet." 

— and 90 escaped the theft ; but they also served as the 
witnesses of the action for indemnification against the 
warrantor, in which the ilefendant was plaintiff in the action 
based upon the borh given by the seller, and which followed 
the procedure for debt, as previously described. And then, 
if the first warrantor was a bona fide purchaser, he had a like 
action against his own warrantor, until the thief was found. 

The later Saxon sources vary greatly as to the length of 
time of unconcealed possession, which would act as a suit- 
able defence ; but they all agree that such possession for 
Bome period gave a right of defence, mention being made of 
six weeks, and of a year and a day. Perhaps nothing shows 

> Atheist, n. 21. 

'* Henr. 48. Sic poteit ei warrantuB ette, qui in letvitio iao eat 
* Hloth.&E>d. IS; Iite,25; Aia.&.G.i; Edw.Lli Edg. IV.S Uj Mliittt 
m. Gi Cd. U. 33, 24 : Ed. Coot 22; Will. I. 46, lU. 10. 
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better the freedom &oni Roman influeitceB enjoyed by Anglo- 
Saxon \&\r than Hie fact that no such period existed. It was, 
however, set by : 

Will. I. 6 : " Si quia averiam errans recollegerit, vel rem qiuun- 
cunqae invenerit, denonciet illud per tres partes Tisneti villia proxi- 
mia, ut sint in testimoaium inventi. Quod si quia venerit, rem nt 
auam damans, det vadium et plegios, quod eam judicio slatet, ti qttit 
infra annum et diem eandum requitterit, et suum recipiat." 

Unconcealed poesession for a year and a day was then held 
to be a defence by William. 

In conclusion, it is clearly seen that, in the procedure of 
movables, the action for stolen goods stood opposed to the 
action for the return of a movable which passed out of the 
owner's hands with his consent. The action for lost prop- 
erty belonged to the depositee, (B), if the goods were 
stolen from him, and not to the owner (A), according to the 
rule ffand wahre Hand; but if A had lost possession of 
the property against his will, in any way, whether his cattle 
had strayed, or been stolen, he had the action against any 
possessor. Nor was this to be distinguished as a real action, 
as some writers hold. From its origin in the delict proce- 
dure, this action was rather an action of theft than one 
aiming at the recovery of the object. And it was this union 
of both objects, giving it a double character, which caused 
the claim of the plaintiff, based on the unwilling loss of the 
property, to be most emphasized, although the claim also 
included a demand for the return of the property. The 
extrajudicial act of the Anefang consisted in the assertion of 
a formal claim to the property by laying hold with the hand, 
followed by rendering the fore oath of bona fide» by the 
plaintiff; if the defendant refused to give up the object, he 
raised the following procedure before the court, after having 
given a pledge to make his defence. If he could not make 
any defence, he lost the object, and paid a fine. It was a 
settled principle that no right could be acquired by any 
poBsesBor in an object previously stolen. The defendant 
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oould (1) make a full and relevant defence against both tlie 
charge of theft, and the return of the object, by proving the 
property to be his own by original acquisition. (2) By giv- 
ing the clearing oath, he purged himself of the charge of 
theft only ; but as yet having made no relevant exception to 
the chief charge of the suit, the plaintiff went to the proof, 
and gained the property. (3) By vouching to warranty, the 
defendant accomplished the same object as in (2) ; but, know- 
ing who bis seller was, he withdrew and brought the auctor 
into his place in the procedure. (4) William allowed un- 
concealed poaeeseioa for a year and a day as a defence. 



In comparison with movables, immovables very naturally 
presented great procedural simOanties, and also very marked 
differences, arising from their peculiar nature, and from legal 
development. Private property in land was not recognized 
in the earliest German period, since land belonged as propertry 
in partnership to the community, each partner having rights 
of use in wood, field, and arable. But when property in 
land was recognized, the previous conditions of its holding 
naturally exercised an influence on the land procedure ; the 
action in regard to land, therefore, belonged originally to the 
community ; and every alienation must have taken place in 
the court of the community, or, instead of that, before a 
chosen number of witnesses as representatives of the folk 
community. But when a new form of property arose, and 
contests sprang up concerning the rights of individuals over 
that property, such disputes would naturally have been reg- 
ulated by the forms of law already existing. This could not 
be otherwise, however narrow the existing procedure was in 
its examination into the material rights of the contesting 
parties. 



Cn. II. 24 (Pr.) ; " Et nemo aliquid emat saper nn denariomm 
ralena, mobiU vel imwobih, nUi babeat credibtle lesUmeiiiam nn 

hominnm, sit in dvitate ut extra ctvitatem." 
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Bat &]tboagh, Anm their prepoaderstjng importance as 
property, and the powerfal interests thereby affected, im- 
movables did not continue to be regulated by the laws of 
the narrow, executive eyatem which admitted no questions of 
jtutice and material right, yet their procedure was closely 
connected with the principles of Isw already known cob- 
ceming movablejt, and was shaped hr them ; and only &oro 
this starting-point ia to be sought a proper conception of the 
Tarions elements of change and progress afterwards intro- 
duced. In unwritten law, the judges easily applied to land 
the only known rule-i of property, until this want in the laws 
was supplied. 

Yet there were essential differences existing in the pro- 
cedures of movables and immovables. 1. When property 
was given in trust, a difference existed in regard to the 
ftdmisrion of the owner's action. If the trustee lost or alien- 
ated a movable, the owner could not proceed against the 
third possessor, as already shown. These limitations of the 
action for movables in regard to the right of the owner, arose 
from the narrow character of the old law ; ' but in real prop- 
erty they did not obtain. If a vassal conveyed real estate to 
a third party, the owner could have an action gainst the 
third party for recovery. 

2. And a similar difference existed in regard to purchase, 
which was but one form of deposit, if the contract had been 
fulfilled on one side. If A had purchased a movable of B, 
it has been shown that if B, failing to deliver the object to 
A, sold and delivered it to a third party, C, A had no action 
against C for the return of the object. But if the seller of 
real estate, before delivery or investiture, again alienated 
and delivered the same property with investiture to a third 
party, the buyer still bad an action against the third party, 
and could obtain possession. 

3. In the action for movables, apart from the case where 
the defendant was bound by an obligation ex contractu for 
the return of the property, he could only be held to answer, 

' Header, Gewere, Eicon. II, pp. 487-602. The chief authoriHei (oUowtd 
b the procedure of real property are Ltband, Eeuiler, and Sobm. 
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if the plaintiff had advauced a claim of loss against his will ; 
for it was not necessary that he should show the justice 
of hia possession, since no question of material right was 
examined. In land procedure the defendant was required to 
make answer, without its being asked how the plaintiff was 
deprived of his property. 

These characteristics of the procedure of movables have 
been shown to arise from the peculiar origin and limited 
structure of the old executive law of proof; while these 
marked diffeieiices in the land procedure stamp it as the 
production of a later time, when closer attention was given 
to establish the material rights of the contestants. For the 
procedure of movables was less perfect than that of land in 
regard to the judgment and means of proof. These differ- 
ences point to the rise and development of the procedure 
after land bccume property. 

Land must be looked to for the element which raised the 
procedure fi-om the limited system to a more extended view 
of private right in property. From the very limited actions 
of debt of the earliest time, through the better system of the 
movable actions, one is brought by the action of immovables 
nearer to the more perfect system of to-day. It is through 
the procedure for land that a break was made with the nar- 
rower conditions of the old law, and that (questions of right 
were decided on wider principles of justice, and opened to 
larger influences of jurisprudence. The procedure for movables 
had its origin in the old executive period; but the action for 
real property, having arisen at a time when property in real 
estate was fiuiiUy recognized, when documents were admitted 
as proof, and when the need of a wider procedure was pressing, 
was as a consequence freed from the narrowing influences 
which shaped tlie action for movables, and was baaed more 
nearly on an examination of material right. The rule Band 
wahre Band resulted from the conceptions of the old law; 
and found no application in land. On the founding of estates 
on conquered ground, and especially on the rise of large gifts 
to the Church, and other circumstances of that time, the old 
procedure was of course inadequate. No eaiitae cognitio being 
allowed, a buyer of real estate under the old procedure would 
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Tfck WM aba 'u m o w Mtkm rtiefc gw» ■ 
• totkekgd defviafneBt of ttakad pneadan. sad 
aided the iepaatioD frm Ae aanevacai of Oa oU lav ; ^Oa 
the latter, by Oe eona^wBiBag la^ of loeh aeaae of {noo^ 
leiaauied onexpaaded. The Lex Bibnaria ngnlated Ac 
ffanring of the docnnieDta for tnnaaeliaaa funfifffiuD g laad, 
and their eatplornmtt ; ''x^ mtrodneed docnoiaitaij' proof id 
ttaper£eet«d tana. 

Lex. Bib. S9, | 8: "Si ^ Jnlwynililai rheniia pne mnObm 
htHnak, iralla d malo or£D« tnTsns raqabatar, qota dna inleipdDi^ 
tur, reapcmdoit ad interrogBtioou, et dim Ungano loqaUar et &at: 
Hon nolo ordine, ted per tesUiDenUm boc leneo.* * 

' HBubr. 0«wera. p, «?. IT. » ZaUchr. B«chti^. V, 894, ff. 

* M«ichclbech. No. 122 : " Pkter Wagofu portionem num ad S. Cortiinuogni 
tmtl'llt, QD'Ie ct cfaartaj mditSonia eiiu in pnewDW utnlenuit." Muntori, 
Antlft. L t'id: "Habeo. wd non coatn legem, eo qood ecce cartala, qoaliter 
mihl qnonduo Eriprandi n* dedii." Monnm. hut. patr. Cliariarvni L, p. 74 : 
" Him tsonlra itgetn, qtila cartnla llnnicatU per mantbtu habemtia." Balnt. 
Capit, App, So, BS : " Tcnro per cbartaa legibni &ctai, quae fcut Eldebertnl. 
Valiiotu, IIlil, da LangMduc, I., No. BS : " Betin«a, quia Bcriptimm 
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Not that the appeal to the oath and the uae of witnessea 
were laid aiside ; but the document was not only a tDore 
aerviceable, but also as good a means of proof as these. The 
coQteQtB of the document supplied the defence which was 
hitherto incumbent on the defendant, and which required a 
showing of hi^ derived or original acquiuition by his warraa- 
tor or witnessea. Documentary proof was given by all the 
early German codes, which stood in the period later than 
the executive, such as those of the AEemaniana, Bavarians, 
Burgundians, Lombards, and Visigoths. And, in England, 
documents could have been used only after writing had been 
introduced by Augustine, late in the sixth century ; in fact, 
the earliest charters of the Anglo-Saxons belong to the flev- 
enth century. 

Heusler > has explained that farther progress in the legal de- 
velopment arose from the confusion of ideas in the German 
mind between documents as a means of proof, and as the act- 
ual ground of acquisition. It was as possible for the plaintiff 
as for the defendant to make use of documents, and two docu- 
ments thus were opposed to each other, as in the case of "duo 
testamenta regum de una re." ' Here the folk-laws * per- 
mitted the plaintiff's document not only to destroy the 
e£Gcacy of the one produced by the defendant, but also to 
establish the plaintiff's own effective right. In the old one- 
sided form of proof by warrantors or witnesses, if the defend- 
ant did not establish his right, he gave up the property ; but 
the question of the plaintiff's right was not brought into the 
procedure.* But now the document of the plaintiff not only 
confuted the right of the defendant, but was in itself the 



■ Oewere, pp. 498-600. 

• Lex Bib. Tit 60, } T. 

' L. AUoi. Cloth. I. 1 : "Per cariam flrmiUtem Ikclkt et toper tXtan ponat, 
et proprieuu de ipsis rebas ad ipasm ecclesiam in perpetnuni permnaeat." d 
L BaiuT. I. 1. CloUi. IS : " Ut res Ecclesiae de Uicii abaqtie caita auUiu prae- 
(iimat poMidere," 4c. Cf. Ed. Lnit. 22, M. L. Burg. Add. XH 1 : "Si quit 
agniin . . . compsraveiic, jubemus et si uou babuerit cartam , . . pretiuiii 
perdat." Cf. 48. 2, and 61. 1. 

* The ptaintifT's claim is ehowD in tbia fonDulB : " Malo ordine et iojnitB cob 
tra legem detiuei, mitte mibi respoiuniD, pooe rationem." 
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establUbraent of a ground of acquisition, and the plaintiff's 
right. This being the interpretation of a document, it was 
but natural that the plaintiff would claim this advantage as 
proof of hia right ^ as well as the defendant, for a protection 
of his right. As a buyer, or receiver of a gift, was secured 
agunst attack by the document (" Haec donatio ut firmior 
sit, cartam scribere jusai"), so not only the buyer would use 
the documents in bringing an action against a third party, bat 
aiso the receiver of a gift would do so in an action t^ainst an 
heir of the donor who had denied the gift. In such cases 
where the defendant or plaintiff might produce documents, 
the whole weight fell on the question whether the formal and 
material ckarta was tenable or not. Here it is to be seen 
that finally the old one-sided procedure, in which no cauaae 
eoffnitio was allowed, gave way to a contradictory procedure 
which involved the examination of the plaintiffs right. An 
interesting case of this period is given where both parties 
held documents from the same person;' but the defendant 
called in the auctor, only to vindicate the legality of the 
document (" testamentum defendere debet." L. Rib. 59, 6). 
But the Lex Ribnaria (60) requiied one who did not acquire 
by documents to secure to himself the proof by procuring 
witnesses. Then as long as these men lived, or their memory 
remained, they performed the same service as documents.' 
The point has now been reached where the contradictory 
procedure has finally parted with the executive.* 

A question may have arisen as to the reason for the absence 



1 ViimetW, I. No. 88 ; "Bei, qou Fetnu et uiorsaa 
•cripniram, mjiule retinei." BoaqueC, Script. IX. p. 706 : 
per icripturam ecclesie dooarent, Geneaius iuiasit." 

* Vaiuelle. I. No. 88 : " The monastery of St. Jobs 
plaintiff', ». Durigeld, defendant. Both claimed c«nain 
of the lame uUer, Petru*. Tbe latter shoDld act aa »i 
but Mid, " Ipaain icripturam ego feci, led legibua ea 
qtda ego et uxor mea aiUta tradidimui rea per acripiuiaji 
Urn cuun Dei." 

• Cf Troya. Cod. Dip. Longob. V. No. 768. 

< It it alfto an interesiiDg ftct that in England the 
and thereby the KngUgh jury, snwe from that clau o( 
Noimia proof, comtaunitjr-witaeuea. which were chiefly 
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of an assertion of property in German pleading. It is clearly 
seen that the cause, as regards movables, existed in the condi- 
tions of the old law, which separated the idea of protection in 
possession, from any consideration of the right over the thing. 
Detention and seisin * existed together over movables ; ' and 
the owner did not have the action against a third hand, as 
was expressed by the rule Rand wahre Hand. There was no 
decision as to the question of possession preparatory to a pro- 
cedure in regard to ownership. But this did not hold of 
land. In the German land procedure seisin was contested 
by both parties sometiraes, not with any effect upon the legal 
title, but only to gain the T6le of the defendant in the proof. 
The legal question, whether of inheritance, gift, &c., was 
always examiued. And the right of him who bad a I'eal 
title in land gave him an action against any third acquirer. 
This ahows the wide difference which existed between the 
conception of movables and of land, and the consequent dif- 
ferences in the pleading. 

Although the German conception of ownership in land 
approached the Roman dominium in an absolute right to the 
thing, yet in other respects the two ideas were essentially 
different. The German allowed a division of the right of 
possession in such a manner, and with such a combination of 
real and personal rights as was not possible in the Roman 
jurisprudence. As poatettio was the correlative of Roman 
dominium, so was seisin related to German ownership.^ It is 
not necessary to follow the reasoning by which it has been 
indisputably proved that the seisin of the Germans was not 
for land, as it was for movables, the actual physical deten- 
tion ; but that it included the employment at the revenue 
and fruits of the land. The Roman conception of possesaio 
did not stop with the physical power over a coi-poreal thing, 
but gave the word a judicial meaning by assuming the exist- 
ence of possession in the absence of physical detention, and 

■ I iliAil use Ihe word "Miiin" aa the eqiuTalenl of the Geniuui wori 
" Gewere." 

* Hemler, Gewere, p. 92. 

■ Heiuler, p. 06. 
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only bad the actkn agBiait the thief tat noawaj. The 
•eiui of imnonbles w wideaed, end die GennuM earned 
to tto fan ODiueqaeiioee the identifieatioa of use ukl seisiD ; 
they reoogntzed the omfrnetiKry v die only -pomessor, in- 
stead of the owner, and oooeerrod the poesibilitj of ruioos 
seinin in case of vsriom uses of the same thing. The seisin 
of the ufter did not absorb that of the proprietor, but existed 
Hde by side with it, and caused a division of the possession. 

Heisio of movables only existed when one had them in his 
hfiiuM or on fais estate, bo that he conld at any time bare 
actual influence over them, and exclude the influence of 
anoUivr. But in land, he had the seisin who drew revenue 
from the estate ; and so seisin was not lost by lease. The lord, 
u well as the vassal himself, had seisin of land given to the 
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Tossal in return for specified services ; while the latter, who 
again granted the land out of his possession for a Szed 
rent, did not lose his seislQ. If a contest arose between the 
vassal and lord for the possession of property, he only had 
the seisin who exercised the derived right; but in a contest 
with a third person, not thus bound, the seisin belonged to 
the first holder, who had transferred the possession. The 
seisin, or legal possession, of the German law, can then be 
defined as the actual exercise of a right of posseBsioo,' 
whether this existed in the immediate physical detention, or 
in the right to the revenue. 

As has been stated in the procedure of movables, the actions 
of German law weie largely based on contract. In regard t© 
land, the contract for an object settled m tpecie conveyed a 
real title, without transfer of possession, as soon as one party 
had fulfilled his part. From this point of view, Sohm has 
first given a rational explanation of traditio and inveatitura. 
Traditio waa a contract, like venditio or donatio, and on the 
payment of the earnest-money, or arrha, ownership arose ; while 
invegtUura was but the execution and accomplishment of the 
acquisition of ownership. Since the beginning of the sixth 
century, traditio appeared only as a contract (venditio, donatio, 
concambium) ; while the church, to whom gifts were almost 
solely made, looked to it that this acquisition of ownership 
was made through documents, and should be thereby capable 
of proof at any future time. Investiture has only been men- 
tioned since the eighth century in Frankish documents; and 
a document has never since been received as conveying investi- 
ture. A writing to be sure was received; but this "notitia" 
or " breve " was only in the manner of an appendix to the con- 
tract document, and without signatures. The documents with 
which parties came forward in the procedure to establish owner- 
ship were always contracts, and the fulfilment of their right 
(investiture) was adjudged on these. He who had gained a 
real title by traditio waa, by investiture, placed in the enjoy- 
ment of seisin. The acquirement of possession (investiture) 
was sometimes an advantage in regard to the distribution ol 
1 With tbU, cf. Sobm, Eheach. p. 86, and p. 87, Dole 28. 
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the property, an<l exercise all rights over it. Such an exam- 
ple Is found in Charter CLXXXVI. (App. No. 8) : ^theric. 
when about to dispose of his lands by will, was opposed, and, 
on application to the court, he received an affirmation of his 
right. The objection might have been raised on the basis 
of: 

Alfr. 41 : "The man who has boc-Iand, and which his kiodred 
left him, ihen orf.-iin we that he must not give it from his ' maegburg," 
if there be writing or witness that it was forbidden by those men who 
Kt first acquired it. and by those who gave it to him, that he should do 
BO ; and then let that be declared in the presence of the king and of 
the bishop, before his kinsmen." 

Therefore, in such a procedure, which admitted a double 
claim, — we might say, two plaintiffs, — the consequences of 
contumacy befell the plaintiff as well as the defendant; for 
its object was the admission of one claim, and the establish- 
ment of peace. In the Roman vindication, the non-possesa- 
ing owner was the plaintiff, and the possessing non-owner 
the defendant. But, in the German procedure, one or both 
the parties claimed the property through seisin ; and it was 
accidental whether the real possessor sued or was sued, al- 
though, since the possessor as a rule had no motive in begin- 
ning the suit, he was usually the defendant. 

The rule for the distribution of proof has been formulated 
by Homeyer and Planck as follows: He who appealed to 
seisin had the precedence in the right to prove his assertion ; 
and. "generally from the differences of the assertions con- 
cerning the Oewere, one party gaiued a better right to the 
proof," ' And so, when both parties asserted a like seisin, 
the best title decided." But there are many cases in which 
the one who did not have the seisin undoubtedly acquired the 
right of proof, and gained the suit by raising a claim by 
which the possessor was forced to surrender. Thin shows 
that it was insufficient to appeal to the seisin as a decision 
of the right of proof. In opposition to this theory, which 
ia held by most German writers, Hanel' and others assert 



Homeyer, Sachienap. II, 9, p. SIB. 
FUock, ZeiticLr f. D. R. X, p. 2M IT 



* Beie'mji. p. 182 IT. 
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that the claim of a stronger right gave the right of proving ; 
and that, in a claim of an equally strong right by both par- 
ties, the seisin decided. Laband baa pointed out that, if 
" stronger right " means, in the abetract sense, more legal 
power than any other right, as that ownership is a stronger 
right than loan or annuity ; that loan is a stronger right than 
inheritance, lease, &c., — then the position hardly needs refu- 
tation. For it was one of the undoubted points of German 
law that, the right of proof was given to the holder of prop- 
erty by loan, and not to the plaintiff who asserted ownership. 
But if it mean that an examination tras made in each case as 
to which party brought forward the right, stronger " in 
regard to the actual relations and the legal questions appli- 
cable thereto," the rule was partly true. It is true so far as 
it assigned the proof to that assertion which was relevant for 
the decision of the contest according to the actual situation 
of the case ; but it is not true that in all ea»e» that party 
gained the proof, and therefore the decision on which the 
procedure hung, by raising the assertion of a stronger right. 
No rule can he laid down by which the weight and impor- 
tance of an assertion could be abstractly established. Casea 
are given in which the fact of possession was decisive ; and, 
also, cases in which the seisin of one party yielded before the 
right of the other. Whether the one or the other went to 
the proof depended on the kind of claim, and the manner in 
which it was advanced by the non-possessor. The latter's 
simple claim to the legal possession acted only as an opposi- 
tion to the assertion of a right of possession by the actual 
possessor.' If one of two parties laid claim to the property 
as his own, the other must prove his right of possession, no 
matter what right of possession he advanced. It was not 
how he came into possession, but by what right he exercised 
it. If the plaintiff made a positive assertion, which would | 
break the sebio of the possessor, he must prove this ; and J 
such an assertion was decisive. 

Sebin did not, then, unconditionally give the right i 
proof; nor if both parties claimed the same title did tl 
Cf. ^thelr. n. B, | S. " Quit lenper eii negsUo (ortior quam sfflrmaiio.'' 
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seiBin give one the precedence. But its important meaning 
in the procedure lay in the fact that without it the claimant 
who wished to acquire the right of proof was forced to sub- 
stantiate his claim by a very difTeient process from that 
which he would have followed had he enjoyed seisin.' Seisin 
was not the central point on which the law of proof bung ; 
but there were suits about sebin which followed the common 
principles of German law. The Roman system laid the 
burden of proof on the plaintiff; but the German, on the 
defendant. If the plaintiff asserted no facta by which 
the right of the defendant could be attacked, the defendant 
swore to his right, and the case ended there. Where the 
simple assertion of one stood opposed to the assertion of the 
other, the seisin of the defendant gave him an advantage in 
the proof. Heusler has formulated the rule for the distribu- 
tion of proof in actions for land as follows : By means of hia 
possession the defendant rebutted the claim by an oath to 
his right, so long as hia right was not, on the part of the 
plaintiff, assailed by a fact which overcame it. If this oc- 
curred, and the plaintiff proved his claim, the defendant was 
only freed by opposing to the plaintifFs claim a proof of hia 
superior right. Seisin, then, had only a negative value in that 
it freed one in possession from a proof of his right as long as 
an effectual right was not advanced by the plaintiff. In 
German^ as in Roman' law, the position of the possessor 
was advantageous ; and the general principle of both laws, 
*' melior est conditio possidentis," is the same as that in : — 

Etbelb. II. d, 3 4 : " Fropriatio propinqiiior aemper eat poBsidenti 
quam repet«nti." 

But it can be seen how little seisin acted as a proof of 
material right. In movables, as well as immovables, aebin 



I Labsmi, p. 172. 

> " Cum ambae putea nullum teitem habere profewae *ant, Judicatum eit, 
ut adTocatus. ^i ipiam hibtbat veitiluram, diceret joralo*," &c. Benaler, Ge- 



< " CoTDiQoduin poatldendi in eo Mt, quad ellamii n 
del, il mode actor non potueril taaro eira probare, r 
lia." Just, de int«d. IV. 16, { i- 



I eioa nen alt qui poati- 



k 



240 THE AyCLO-SASON LEGAL PROCEUrRE. 

had no effect on the ilecision as to material right. But while 
there were no legal means for the protection of poasession 
over movables, this was not true of land. There are ex- 
amples where the suit was begun hy a possessory claim, in 
order to gain the advantages in the suit that would be given 
by possession. Yet often the defendant did not answer the 
claim of possession, but proceeded at once to show his own 
legal title, or the defect in the plaintiffs. This went to the 
proof because it was a relevant objection, and rendered a 
decision on the seisin useless. There was, then, a legal pro- 
tection of possession over land, but only to give the possessor 
the defence in the petitory claim ; but in Grennan law there 
was no marked distinction between the possessory and peti- 
tory claims involved in the action. 

It will now be possible to lay down the rules for the 
distiibution of proof.' Neither seisin nor the " stronger 
right" always decided the right of proof. If the plaintiff 
asserted his own right, and denied the defendant's possession, 
the latter was simply required to prove his right to posses- 
sion, no matter what right of possession the plaintiff claimed. 
But if, from the questions involved, the plaintiff advanced 
a claim which would invalidate the right of the defendant, — 
whether by contract, or ownership, by an abstractly greater 
or less right, it mattered not, — he went to the proof. Yet 
the defendant had the proof, if he could advance a rele- 
vant objection, according to the special relations of each case 
in question. 

In regard to a classification of suits for land, much confu- 
sion has prevailed from a belief that there was no settled 
basis of division. It is true that suits for land contained 
very largely an element of equity ; but a basis of di™ion is 
to be found in the giving of proof. There are, on the one 
hand, cases in which, from the claim raised against the pos- 
sessor, he came to the proof of his right of possession ; and, 
on the other hand, cases in which a claim was established for 
the legal surrendsr of the land, which claim went to the proof. 
In the former class, the aim was to defend and secure the 
I Laband, pp. 166-172, 
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possession in which the party was, or from which he had 
been illegaUy ousted ; in the latter, to bring the possessor to 
suiTender the land, From the peculiar character of the Ger- 
man judgment, the award of proof to either party practically 
amounted to a decision of the case ; so that the above division 
is really one to be sustained by examples, shomng in what 
cases Anglo-Saxon law allowed one party to retain the present 
state of possession, and in what cases the other party could 
gain possession. In the first class, the claim of the non-pos- 
sessor was not a matter of discussion and pi-oof ; but the pro- 
cedure was concerned only with the establishment of the real 
state of possession, and the right of the possessor to it. In the 
second class, the right claimed by the possessor was not a 
question of discussion ; but the claim of the non-possessor, who 
demanded surrender, was alone subject to decision. Accord- 
ingly, without using the terms in the sense of the canon law, 
these divisions will be designated as: — 

(A) Judicia retinendae vel recuperandae possessiouis.^ 

(B) Judicia adipiscendae possessionis. 

The judgment was not concerned with the fact as to which 
party was in actual possession, but to which the possession 
legally belonged ; and the right of possession was definitely 
adjudged to one of the two parties. So by this division it 
matters not whether a party was in possession or not, or 
what right of possession was claimed by the parties, be it 
ownership, or a derived right, of a real, or personal charact«r. 
The first class (A) admits of two subdivisions : — 
(a) When one party was admitted to be in actual pos- 
session. 

1 Vide LabRDd. p, 174, cf. Bracion. IDS, s : " Esrum quu lunt in rem, quae- 
dani proditae ount super ipsa pfsirisione, «t quHedain Buper ipaa preprittatii e«t 
enim poBsessio rci, el proprietas," GUn, lib. 13, c. 1: "PlociCa de reflo — 
placita super seiHiHti." FtetB. lib, 4, c, 1 : " E»t jiu poiteaiionii et jut prnpritlatli." 
Tha hialnrical coanectioD between Angio-Sazon juriaprudeoce and the Engliah 
Common Iav ii loanifeat in this closuflcation. The action brought in the 
Anglo-Saxan procedure Tor land is the equivaient oF the real actioa of ttie 
English law, whitll wa« brought for the speciflo reeovarj of lands, (enemenU, 
or here di tarn tnti. But, " again in [English] real actions there is a division 
between those founded on the ifiiin or jxaaation, and those founded on the 
pnptns or the righl." Stephen on Pleading, p. 39. 
16 
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Bat to sadh m du^ teeon- 
j«»^ ^Ujt. -~ far*^- f- »"*— *wtiim. ffir iliifi iriiat. wilhnwt 
pnnii^ Us meaos of aeqiniaitiaB, r t e ei T ad tkt oaA oa nBiiiy 
tt^ying tbst be Iiad a ri^it to t^ ■pomtamm. The pcooe- 
daje snned direetir at the establiBliBKBt of the ngfatfiil 
a ; and in Uus case seisiD bnra^t the advantages of 
) of proof, in that the defeodant samplj^ 
twtm to the i^ht which he exercised. 

Charter CCXIX. C-^PP- ^^- H) foniishes an example of 
iiis pTOcedore. The bishop of WiMCester, being seised of 
cotain rights of pasture at Sutton, was annoyed by attempts 
of the shtre-offieials to encroach on th&je rights, aad brought 
his complaint before the Witan. Heie the ealdonnao main- 
tained the claim on behalf of the ehire. 

"■ Then said the bisbop and the chapter's connsellors that 
they did not confess more to them [the bailifEs] than as it 
was administered in ^thelbald'a day." 

The simple claim of the ealdormaii stood opposed to the 
nmple denial of the bishop, who npheld his claim to "two- 
thirds of the wood and the mast." The advantages of sei^ 
appeared in that the case was ended by giving to the bishop 
the proof of his right by oath. 

" Then Archbishop Wulfred and all the Witan decreed that 
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the bishop and cliaptt 
adntiniitered i 



declare on oath that it waa »« 
jEthelbald'a day, and that he claimed no 



This was the judgment ; and then the bishop bound himself 
by formal contract to the plaintiff for the performunce of the 
proof at a fixoii term. After thirty days, the oath was given 
by the defeniiiirit as he had promised. This is a good case, 
not only as showing the regular course of a suit at German 
law, and the office of the judgment and proof ; but also, that 
the claim of tlje pluintiff was not made a subject of contra- 
diction, but that the defendant simply rebutted the claim by 
an oath to his right of possession. 

Another example of the same procedure is given in Charter 
DCCLV. (A]Jii. No. 28). Eadwine, the plaintiff, claimed 
certain lands of his mother, Eanwene, — probably on the 
ground that they belonged to his inheritance. The defence 
was made by Thurkil White, her legal representative. A 
proceeding was adopted, which points to the use of appari- 
tors, as in the Saxon law of the continent, by choosiug men 
to ride to Eanwene and hear her defence. To the simple 
claim to the liiiid, Eanwene "said that she had no land that 
belonged to hiiu in any way." As in many cases, the full 
course of the jiroccdure is wanting. The remainder of the 
charter is occupied solely with an account of the nuncupative 
will. But since Eanwene was allowed to devise all her 
property, including the lands in dispute, it is easy to see that 
Thurkil White undoubtedly made oath for Eanwene, as 
defendant, to her right of possession ; and that tbe men de- 
spatched by the court were " witness to this " as declared in 
his oath. 

But although simple demand and simple dental were suffi- 
cient to decide the course of the procedure, yet they were 
not the sole eluinents. After the denial of the defendant, 
the plaintiff migiit then judge that he could advance a claim 
which could not he opposed by the defendant ; and then the 
suit would pa.sH under division B. But the claim of the 
plaintiff might contain an assertion of rigiit to the land, 
which, although unsubstantiated, implied a superior right 
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and 80, to make a relevant objection, ttie defendant vas 
required to show euoh a right of possession aa would be a 
just defence. In Charter CIV. (App. No. 2). Catwal sold 
land to Wintran, but did not deliver to him the original 
charter with the description and signatures which he had 
received, granting a new one instead. The monastery of 
Catwal subsequently brought suit against that of Wintran 
for the land. The plaintiffs claimed the land by virtue of 
the original charters which they still held, knowing that 
by the death of the witnesses to the sale between Catwal 
aud Wintran they might preaent a better title to the land. 
Then the decision must have been on the tenability of the 
charters. The possessors were allowed the proof by oath, 
since their charter was not effective ; proof bj oath serving 
the purpose of the document. But this was effected by extra- 
judicial compromise, " in part money being given, and in part 
an oath added in evidence." This last must have been given 
by the defendants as explained. While the claim to possession 
meant only an assertion opposed to the actual fact of pos- 
session, the claim to possession on higher grounds forced the 
defendant to show that his right was superior. The law here 
broke down ; and from the justice and equity of the case was 
it to be decided whether the defendant's objection was rele- 
vant, and whether the plaintiff's claim was such in strength 
as to preclude the proof to the other. In this case, the right 
to the land resulting from retention of the original charter 
and description was opposed to the assertion of a bona fide 
sale ; and such a decision would have implied an examination 
of material right, which was unknown to the rigorous con- 
ditions of the old law. 

It has been elsewhere shown in this volume that com- 
promises were frequent ; but these proceedings were always 
conducted after the manner of the regular, legal procedure. 
Such a case is that of Charter CCCXXVIII. (App. No. 17), 
where ^Ethelm claimed the land of Helmstan. The defend- 
ant averred that .£thelthrith, who had received the land as 
her morning-gift from her husband, sold it to Oswulf in full 
right, and that he held it from Oswulf. The plaintiff had 
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asserted no facts wliiuli mvalidated tliisi and the oath was 
awarded to the defendant.' 

So in this procedure when one party was in uudisputed 
possession, and the plaintiff simply contested this right with- 
out substantiation, the defendant proved hia right by an oath. 
In the SaxoQ' law of the continent, he went to the oath with 
six others of the same circle of land-possession. But if the 
assertion of the claimant implied a better riglit to the posses- 
sion, no defence was relevant bnt a proof of his own superior 
right by the defendant. 



A. (6.) In this procedure each party might demand that 
the other should not obtain the seiain, and might wish to 
prove hia own right of possession and to be protected therein. 
But neither would desire to show that the other's acqui- 
sition of possession was ineffectual, since each denied that 
the other was possessed. Two parties, indeed, might appeal 
to seisin of the same property ; since the possession of land, 
from its nature, did not imply the necessary exclusion of 
all influence by another person over the thing possessed. 
With movables where seisin and detention coexisted, the 
case was different. Two persons might both claim the actual 
seisin of a strip of border-land between two estates, or a part 
of the meadow or wood-lot, and unhesitatingly swear to hia 
actual enjoyment of possession with a sincere belief in hia 
right. Or, again, one party might have claimed that he 
was forcibly dispossessed, and so both parties might claim 
seisin. The rule in these cases was simply that, after one of 
the claims to seisin had been set aside as illegal, the proce- 
dure resolved itself into the case described in the preceding 
division. This division, then, is concerned with the manner 
in which such a result was brought about. Not that there 
was a separate division of possessory and petitory sxdts, for 
in German procedure these are but parts of the same suit. 
The decision of the question to whom the seiain belonged 

I A notice of Chftrten CCLVI. (App. No. 14} and CCXVUI, (App. No. B), 
which properly belong to ihU diTluon, bu been raHerred to the lutyact of i» 

herllBnce, B. [cj, p. 267. 



THE ANGLO-SAXON LEGAL PBOCEDUKE. 247 

not to have been comprehended, in a sense that a previous 
deeisiou must be reached on the question of possession. But 
it cannot be assumed, from the absence of a clear account of 
each step of the procedure, that such a distincUou was un- 
known to Anglo-Saxon law ; for the charters were often vague 
and general on legal points, and only aimed at presenting the 
results of litigation. In Charter CLXIV. (App. No. 5), 
Bynna seized lands belonging to the church of Worcester. 
In cases of forcible dispossession, the one displaced was nearer 
the proof; and the Bishop of Worcester therefore " confirmed 
these things with the witness of the charters which .^thel- 
bald before granted to his predecessors." The diapossessioa 
gave him the rdle of defendant in the proof. 

Another sti'iking example of this procedure is found in 
Charter MCCLXXXVIII. (App. No. 21). The claimant, 
Leofsunu, on the ground that the land belonged to his wife 
from a grant to her former husband, forcibly seized posses- 
sion. As usual, he was not considered as having seisin ; but 
the claim to possession led to the establishment of his oppo- 
nent's right of possession. The judgment awarded the proof 
to Archbishop Dunstnn, who proceeded to show a testamen- 
tary right from the owner, ^Ifeh. The Archbishop himseH 
swore to his right to the land by will ; and he enforced this 
by use of a large number of community- witnesses, who also 
swore as to the assertion contained in their principal's oath. 
"And there were many more, a thousand men, who gave the 
oath." Other examples of this procedure are found in 
Charters MXXXIV. (App, No. 12), CCXLV. (App. No. 
13), and in the trial on Penenden Heath (App, No. 31), 

In other cases where both parties claimed seisin, one might 
overcome the other's assertion by establishing an older pos- 
session ; but, if these claims were evenly balanced, one might 
claim a right of possession such as ownerehip. If, however, 
both could advance such a right, recourse would be had to 
the manner of acquisition of their right, and hereditary right 
overcame purchase. Real, uncontested possession gave the 
right to prove the title to possession ; and this must be set- 
tled first. That such questions could not always he safely 
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decided by the one-sided means of proof is evident, Eiace 
each party might bring the prescribed number of witnesses. 
Here is the opening through which later change arose in the 
kind and way of producing the evidence by witnesses. It 
was through the procedure for real estate' that a freer 
method of proof was introduced after the Norman Conquest, 
by an examination of the witnesses (^inqwiBitio per testes'), 
which exercised a most powerful influence in placing the 
procedure on a modern footing. The conquerors brought 
with them a better-developed polity, which they engrafted 
oo the slower growth of Anglo-Saxon law. Therefore, from 
this position it la now possible to look back and see the influ- 
ence of land on the legal development, and how prominent a 
factor it has been in accomplishing this result. 

B. (a.) In cases where the defendant was acknowledged 
to be in possession, and had not obtained it by force, the 
plaintiff might yet win the possession. This procedure, 
based on contract for a fixed object, had the character of 
both a real and obligatory action. As shown before, traditio 
gave a real right and an action for investiture against the 
seller, that the buyer might acquire a full ownership ; and 
the seller was bound to deliver possession. The esist«nce of 
this procedure is pointed to in : — 

Will. I. 23 : " Si voluerit quia eonventionem terrae tenendae adver- 

etiB dominum suum diarationare, per pares buos de «odem tanemento 
(par aea pers de la tenure meimes), quoa in teatimoDiam vocaverit, diB> -t 
rataonabit, quia per extraneoa id facere dod poCerit." 

The establishment of a contract for land must be proved 
by the plaintiff with witnesses of the same circle of land- 
tenure. The"de eodem tenemento" was evidently a Nor- 
man provision, and this law simply enforced this rule in re- 
gard to a procedure already existing. The plaintiff having j 
sued for a fulfilment of the obligation, the defendant might 1 
simply deny any such bargain ov sale by his oath ; or present ■] 
a relevant objection by facts from which it would appear he J 
' BroDner, Zeugen imd Inq. p. 133 ff. 
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was under no obligation to deliver the land. For the sale 
might have been concluded under agreements which were 
not kept. If no such defence could be mude, the plaintiff 
could compel the defendant to a surrender of the property 
according to the terms of the obligation. 

This procedure is illustrated by a charter (App. No. 33) 
which concerns the dispute as to the plaintiffs right to ser- 
vices over lands held by the defendant. From the Gei-man 
conceptions of possession, as already shown, the seisin of the 
over-lord was often a seisin over revenue or profits ; and, in 
a contest between the over-lord and his inferior, the holder 
of the derived right had seisin and its procedural advantages. 
In such a case as this, the abbot would have the right of 
proof, if the plaintiff could not bring forward and substan- 
tiate a positive assertion, which, if proved, would destroy all 
rights of the defendant. But this case is good evidence that 
seisin did not invariably give the right of proof. The plain- 
tiff resorted to community- witnesses to prove the long-stand- 
ing existence of the obligation under which the bolder of 
tins laud rested for the services in question. " The bishop 
then claimed legal witnesses who, in the tune of King Ed- 
ward, had seen these things, and had performed the aforesaid 
services for the bishop." To this positive claim the defendant 
could make no answer, for " the abbot said he had not wit- 
nesses against the bishop." After this claim and answer by the 
parties, which constituted the litis conteslatio, came the judg- 
ment: "It was decided by the chief men that the bishop name 
his witnesses, and produce them on an appointed day ; and 
that they should prove by oath the allegations of the bishop." 
The plaintiff received the proof ; but, on the appointed day, 
the defendant resigned all objections, and did not require the 
oath of the bishop. For, as in Charter DCXCIII. (App. No. 
22), " it would be better to omit the oath rather than give it, 
because, after the oath, there could be no amicable arrange- 
ment." 

Inasmuch as the legal relations regai'diug land were more 
varied than for movables, the class of cases where land was 
granted only for the time being, under an obligation to re- 
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F wneiAi p in the p rop a ty ; or datanug that. BtOwi^ he hdd 
aielaadaaplei%e.tfae tiaeof ntambadaot yet anind. If 
DO aoch defence eoold tw laartf . tbe rf»ii«t i<f_ in ease do doea- 
loenta eziited, went to Hie pcoof of his aasertioii with the oath. 
Ai^o-SaxoD law gives a dear instance of this procedure in 
Charter CCCCXCIX (App. No. 18). Eadgifa brought suit 
against Goda for the retaro erf laods which her father bad 

L fledged to bim as security for a kian of thirty pocnds. Upon 
' n and answer being made, it appeared that the plaintiff 

' sverred the pajrment of the thirty pounds by her father before 
his death, which Goda denied. Here, as in the procedure of 
moTables, when the ptocedore hinged on an act of the claimant, 
a denial on the part of the defendant only forced the former to 
a proof of the asserted act.' Then the judgment was decreed 
by the Witan" that Eadgifu should cleanse her&ther'shandby 
{ao oath of j as much value [namely, thirty pounds] ." And this 
oath having been rendered, the property was restored to her. 
This class includes those cases wherein lands which an 
iodividoal held of the grantor, and cot of the king,* were 
forfeited by the commission of a crime to the grantor, who 
hod an action for their recovery against any holder. These 

» Cf. npra, p. 201. 

* Cd. U. 13 : " And whoeTer doei ■ deed of ontlamy. I«t the king hsTe 
powerof the frith. Andif he htTeboc-luid. tet thai be forfeited iota the kiug'i 
huid«; be be man of whateTsr maa he may." Cf- tvpra, the qnoUlioiM ia 
another etiaj', pp. S6, 66. 
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crimes by which land was forfeited were, usually, theft, 
adultery, rebellion, or cowardice in the service of his lord. 

Such a right was claimed in Charter CCCXXVIII. (App- 
No. 17), by the writer of the document against Helmstan, 
who had committed theft. The legal rule of reversion to the 
grantor in such cases was undoubtedly true, as shown by : — 

Cn. IT. 78 : " Let him forfeit all that he owns, and hia own life ; 
and let the lord seize his posBessions and hia land, which he previoDsly 
gave him ; and if he have boc-land, let that pass into the hands of 
the king." ^ 

This rule was the basis of the plaintiffs claim, which 
worked as a personal claim for the surrender of the land. 
The plaintiff cited the corresponding case of Onllaf, in which 
the working of the rule seemed to have been unquestioned. 
" And Ordlaf took possession of hia land because it wa» his 
grant that he occupied, and he [Helmstan] could not forfeit hia 
[0rdlat"8 land to the king]." And likewise " I took posses- 
sion of my land." The procedure might take two directions, 
according to the character of the defence. If the defendant 
claimed ownership in the property, the assertion of fief-right 
by the plaintiff was but simple opposition to the existing 
conditions, and the possessor would have the right to the 
proof. But if it was admitted by the defendant that he had 
only such a right to the property as had been granted him by 
the plaintiff, then the crime and its consequences were the 
special aim of the procedure. The plaintiff then set forward 
most clearly and minutely the acta of the defendant by which 
he claimed restitution of the land, and a right to dispose of it 
to another : — 

'■ Thereupon, after this, abotit a year and a half, or I know not 
whether two years after, he stole the unteoded oxen at Fonthill, by 
which he was altogether ruined, and drove to Cytlid, and there one 
aurprised him, and his spereman followed up the fugitive's tracks. 
When he fled, then a bramble cut him over the face. When he 
wished to deny, then one said to him that, as a proof. Eanulf Peneard- 
ing then came upon him, who was sheriff, and seized all the property 

> Vidt alio Charter MCCLSXXVm (App. No. 21) tni iupm, p. 111. 
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that he [Helmtuj omed at TUM17. I uked him why be did w; 
be njd that he [Hefaartuj mi ■ thic^ and hn propertr na idjudged 
to the kii^, beome be wm * king'i bsb." 

Strew vss put npon every detail conaected with the crime 
as an evidence that sacb bad been cominitted. Aod by this 
claim be would establish his ligbt to the land. lo this con- 
tingency, the defence was either negative or positive. 1. The 
defendant migbt abeolntely deny having committed the act; 
and by the usoal rules, as in criminal cases, he would go to 
the clearing-oath and prove his innocence. 2- Or if the de- 
fendant raised po^tive assertions, from which his innocence 
tesalted, be bad advanced a relevant objection, and accord- 
ingly went to the proof himself. In the present case, the 
defendant evidently could not have made either defence, and 
the plaintj£r should have full right to his land. 

This divisiOQ includes all other cases which had no crim- 
inal charact«r, but which arose from acts that caused a 
reversion to the grantor. A disregard of the obligations 
aiising from contract, such as injury to the property, refusal 
to perform services, or pay the revenues, created conditions 
under which an action could be brought for a surrender of 
the land. And the positive assertion of such a claim gave 
the proof to the plaintiff, unless the defendant could oppose 
to it some relevant objection. 

B. (J.) The plaintiff might also force the possessor to 
surrender by disputing the right of the defendant's auctor 
to convey the land in question. The way taken by the 
property could be followed back, as in the pursuit of stolen 
movables, until the man was reached who by the alienation 
injured the rights of the plaintiff; and by proof of this the 
plaintiff destroyed all right of the defending possessor to 
retain the land. To this rule the Charter of Ely (App. 
No. 35) is directly opposed, and its forgery would therefore 
be best proved by this fact. It is also in opposition to other 
clear and well-authenticated charters, and to the known 
principles of Gerraan procedure. 

In Charter DCCCCXXIX. (App. No. 25) the Church of 
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Rochester held lands which, it seemed, could not be alien- 
ated from the church, — a. condition probably in the conveyance 
of the original charter from the giver. On the accession of 
Bishop Godwine, he found that lands at Snodland, of which 
he had the original charters, had been alienated, and were 
now in the possession of Leofwine. The plaintiff then laid 
claim to the land " that was formerly alienated from the 
church," on the above grounds of a limitation and injury to 
his rights by the unauthorized and illegal sale to Leofwine. 
To this positive claim, the defendant could offer no relevant 
defence. Although he showed his bona fide possession by the 
deeds of alienation from his auctor, yet this was no refutation 
of the assertion of an illegal traiisfer by the auctor proved by 
the production of the documents. The bishop would have 
received the land ; but in reconciliation Leofwine was grauted 
a life-occupancy. 

Charter DCCCSCVIII. (App. No. 27) gives a clearer 
example of the procedure, and at the same time a negative 
proof of the non-existence in Anglo-Saxon law of any legal 
umcapio. No mention of the " praescriptio triginta aiino- 
rum " of the continent is made in the cases where it would 
have been most natural ; and the only reference to it is in 
a charter^ recording the decree of a church-council in regard 
to a right of refection. Moreover, Charter CCLVI. (App. 
No. 14) gives an instance of contested real estate, in which 
thirty-four years had passed since the previous attack by the 
same plaintiff, without the slightest hint of any influence 
arising from prescription. There is certainly no evidence to 
prove its existence in Anglo-Saxon law, but every reason to 
believe the contrary. Admittedly of Roman origin, it existeil 
in those (iernian codes which had been exposed to Roman 
influence , yet, even though issue must be talien with histo- 
rians of reputation on this point, it is certain that no effect 
whatever of any Roman influence can be found in Anglo- 
Saxon polity. 

This charter (No. 27), first mentioned, declares that Leofrio 

Bold and conveyed lands to ^thelstan under the king's leave, 

' CLXXXIV, (App. No. 7j. 
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and the witness of the whole Witao, with full and undisputed 
right ; and that a charter was given to ^thelstan. Then the 
plaintiff, Wulfstan, claimed posaession from ^thelstan, on the 
gi'ound that the defendant's auctor was not capable of alien- 
ating the land. No period of time is mentioned as sernng to 
protect the defendant in his position of bona fide purchaser, 
although the suit was brought " after manj jeai-s." The 
court first pasi^ed judgment on the justice of the defendant's 
acquisition, and declared his right to be good. But this was 
no relevant defence to a claim asserting the inability of his 
auctor to alienate, however well the conveyance was made, 
The plaintiff advanced a positive assertion not met by the 
defence. Having shown his own right, the defendant with- 
drew from the procedure, and then had an action for indem- 
nification against the auctor, Leofric. As in the procedui-e 
for movables, the case now stood between the plaintiff, 
Wulfstan, and the auctor, Leofric, as a new defendant. The 
substance of Wulfstan's right is not given, but seems to have 
been a claim such as would have resulted in his going to the 
proof, and gaining a decision against Leofric ; for a settlement 
was made by the friends of the parties satisfactory to the 
plaintiff. Wulfstan now granted a clear title of the land to 
Leofric, who then conveyed the land anew to ^thelstan 
"clear and uncontested." It would be difficult to find a 
clearer statement of the principles of this procedure tlian in 
this case, and one confirmed by the known principles of the 
Sachseuspiegel and other Gei-man laws. Possession, if from 
an unauthorized grantor, was not legal possession, and had 
no protection except that of indemnity [gainst the grantor. 

A similar case is to be found in Charter MXIX. (App. 
No. 6). King Offa, of Mercia, bequeathed lands to his hell's 
which had been taken from King Cenwulf of the West- 
Saxons. King Cenwulf had no title to the lands, and after- 
wards sent back the stolen charters of the lands which he 
held to the church at Dover, to which they belonged. After 
the death of Offa, the church of Dover laid claim to the lands 
and asked restitution from Offa's heirs, who held only by 
Buch right as their devisor could have had. The plaintiff 
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presented a full substantiation of his claim by the presentation 
of his charters, and showed his right to the land, and the 
illegal possession of the defendants. Those from whom the 
defeudaDta received had no title by which they could convey 
the land. The bequest had been made to them without right, 
and therefore the plaintiff received the lands ; since no right 
could be shown by the defendants as a rebuttal of the posi- 
tive claim and proof of the plaintiff. 

In the suit of Godwine, and others of this division, it is 
seen how unnecessary it was to claim a real right to the laud 
as a substantiation; while, on the other hand, the pivotal 
point of the suit lay in the question whether the sale or 
alienation was unauthorized or not, and whether the plaintiff 
suffered injury thereby. It was immaterial whether the 
plaintiff's claim was based on a real or obligatory right. In 
suits of this kind in the Sachsenspiegel, the expression in use, 
"Qewere brechen," explains that the defendant's Gewere was 
untenable. This class included cases where the seller was 
only a guardian, or annuitant, or a conditional holder, or 
holder by right of pledge, or was a debtor to the plaintiff. 
And such a class cannot be comprehended by the Roman 
designations of real or personal suits. In the Roman vindi* 
cation the plaintiff must prove his ownership or acquisition ; 
and, if this were established, it resulted as a consequence that 
another could not undertake a legal sale of the property, and 
ao the defendant could not have a legal right of possession. 
But from the corresponding cases in the Sachsenspiegel we are 
assisted in understanding the elements in the suit, which 
are passed over by the Anglo-Saxon charters. From these it 
appears that the real right of the plaintiff was not taken into 
account and made the subject of proof and contradiction; 
but the suit was based on the question whether, from the 
relations of the auctor to the plaintiff, the former was author- 
ized to make the sale to the defendant. Such a basis for the 
action must separate this division of the Gei-man procedure 
for land from the Roman rei vindicatio, which was founded 
on a real right. The Roman suit was based on positive, the 
German suit on negative, grounds : in the one, the plaintiff 
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asserted kU right of ownership ; in the other, he asserted that 
the defendant could have no right, because his auctor had no 
authority to alienate. 

If the defendant could show that he had not received of 
the auctor designated by the plaiotiff, he offered a valid 
defence. But, from the methods of ti'aiisfer of land, it could 
scarcely happen that the auctor could not be identified. 
Ko defence could be based on the way and manner of hia 
acquisition ; and, if he would contest the charge that his 
auctor made an unauthorized sale, the defendant must appeal 
to his auctor. If the auctor's defence failed, the defend- 
ant's right of possession disappeared. The case of Charter 
DCCCXCVIII. (App. No. 27) declares the principle, which is 
confirmed by the Saxon sources of the continent. The auctor 
obtained the possession, and the advantages, of seisin, by 
appearing in the action, and could in his turn vouch in his 
auctor, until the person was reached who made the unauthor- 
ized sale. The course was the same as in stolen movables, 
except that, according to the Saehsenspiegel, the forum rei 
sitae was alwayt competent. This process of warranty shows 
well that the object of the suit was to determine on and 
examine the question whether the sale was unauthorized, or 
not. Then the action of the plaintiff against the auctor last 
vouched would he of the character described in the divJaion 
just preceding B. (a.) ; and the proof would be assigned 
by the principles shown above. Here it can be seen how 
impossible it would be, through a desire to give a French-like 
finish and rotundity to a theory, to lay down a rule which 
would grant the proof always to the plaintiff, or always to 
defendant, with unvarying accuracy. Those who have ai^ued 
the effectiveness of seisin, or, on the other hand, the so-called 
"stronger right," have fallen into the snare set in matters 
which do not admit of such an inflexible rule. The proof 
and the consequent decision of the case went to the assertion 
which was decided to be relevant from the concrete nature of 
each special case ; and it was thus determined whether the j 
plaintiff or the defendant went to the proof, and of what kind} J 
and to him was the possession given. 
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B. (c.) Tbia rule will be shown in suits based on inberi- 
tAnce, the last division in the procedure of land. But to this 
class are not to he referred those suits which, however they 
involve questions relating to inheritance, are not solely founded 
on a right of inheritance. If the devisor had rights to the 
payment of money, or to the surrender of property, the heir 
must conduct his claim in the same manner as the devisor 
would have done were he alive, since the heir entered into 
the same legal per»ona as bis devisor. Yet this suit was not 
based on the right of inheritance, but on the personal obliga- 
tion under which the defendant lay for the performance of 
the duty. 

Charter CCLVI. (App. No. 14) cannot be a suit properly 
based on inheritance right, but belongs more properly to 
A. (a.) ^thelwulf laid claim to lands in the possession of 
the church of Dover, which held them from Oswulf by hered- 
itary grant. The plaintiff had previously made an unsuc- 
cessful attempt against Oswuira heirs, and the Witan had 
held that the heirs had a good right as devised by Oswulf.' 
The plaintiff claiming a right of purchase through hie devisor, 
in whose place he stood, the defendant who was in acknowl- 
edged possession was simply forced by the plaintiffs claim to 
prove his right by oath. When the rights of the parties 
were thus opposed, seisin gave the power of establishing the 
right of the possessor by oath ; this was done, and enforced by 
many community- witnesses. 

A similar case is given in Charter CCXVUI. (App. No, 9) 
of a suit concerning inheritance, but not based on a right of 
inheritance. In such a case, the plaintiffs assertion was 
opposed to the possession of the defendant, and worked, 
since the defendant had the seisin, only to force him to a 
proof of his right. This suit, therefore, would also properly 
belong to the class of suits for the maintenance of possession, 
A. (a), and not to this division, where possession was won 
by a right of inheritance. To this division are referred those 

> Tli» miglit have been decreed on Ihe biiBti of £thelr, m. 14: "And ha 
nho remains, viihout atUck and autt. in peBi^e wblle be Urn, let no our, Ihci^ 
after bli death, tif claim againat Iiia helra." 
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cases based on inheritance solely, with an assertion suitaDle 
to break the seisin of the opponent. 

The German suit of inheritance bore a close resemblance 
to the Roman action of hereditatii petitio. But the vindicatio 
permitted to the Roman heir ivaa based on the ownership of 
the devisor, whose acquisition was to be proved by the heir. 
The plaintiff having asserted that he was the heir, and hav- 
ing substantiated both claims, it followed that he was the 
owner of the property, and therefore surrender was demanded. 
The suit was based on ownership, and was a real action. 
The action of the German law, on the contrary, did not enter 
into the question whether the devisor was owner or not ; the 
procedure did not aim at the discussion and establishment of 
the devisor's means of acquisition. The action was founded 
simply on the assertion that the plaintiff had a better right to 
the inherited property than the defendant. The foundation 
of the suit was not a real right, but a right of inheritance. 
And this action was given alike for movables or immovables, 
with the same distribution of proof, except that eome evi- 
dent differences must be observed. 

The charters are clearer on the questions of inheritance 
than on other subjects. Charter MCCLXXXVIII. (App. 
No. 21) declares how the plaintiff brought suit for lands 
in behalf of the church of St. Andrew, on the ground of a 
right of succession by will from jElfeh. The defendant held 
forcible possession, based only on the ground that bis wife's 
former husband was a nephew of ^Ifeh. The basis of the 
suit is clearly shown. The defence was, of course, irrele- 
vant to the claim of succession by will, and the positive 
assertion of the claimant went to the proof. The usual 
form of proof was employed ; and the plaintiff made an 
oath to his right, which was strengthened by community- 
witnesses, 

Charter CCCXXVII. (App. No. 16) tells of a suit based 
on testamentary right, in which the plaintiff advanced a right 
arising from conditions connected with the bequest. The 
devisor granted it to Eanbald on this condition, — that the 
land should not pass to any layman ; and that, if no one ia 
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orders could be found among liia kin, it should revert to the 
church of Worcester. The property passed from Eaubald to 
Eastmuud ; and, on the latter's death, it came into the hands 
of laymen. Against these, as defendants, the Bishop of 
Worcester brought 3uit to gain possession by the conditions 
of the original bequest. The assertion of a better right of 
inheritance by the plaintiff was supported by documents ; 
but the defence g;ave up the case, and a compromise was ef- 
fected, which conceded the right of the bishop. 

A similar case is shown in Charter CLVI. (App. No. 4). 
Lands were bequeathed by Hemele and Duda to Worcester, 
after the death of their legal heirs. The action of the Bishop 
of Worcester as plaintiff was based on this right of reversiou 
against one of the heii-s, as defendant, who wished to set aside 
the will. The case did not go to a decision ; but the plaintiff 
had witnesses to prove his assertions, and a reconciliation 
was effected, conceding the right of the plaintiff.' 

The mere assertion of a right by the plaintiff was sufficient 
to set the procedure in motion, and cause the defendant to 
prove his right, and from the resulting situation of the case 
was it possible to decide the necessity of further and stronger 
claim by the plaintiff. In the case of Charter CXLIII. 
(App. No. 3), the mere assertion of an inheritance-right 
would have been sufficient ; but, since the defendant could 
pi-obably not offer a better inheritance-right, or even any such 
right, the plaintiff would go to the proof. But here again a 
compromise shuts us out &om the actual course of the pro 
cedure. 

It will be necessary to speak of the institution of German 
law by which property was given as Morgengahe in this con- 
nection, and to show ita separation from right of inheritance. 
This distinction Laband has pointed out more clearly from 
the character of the actions raided to enforce or defend 
claims to Morgengahe. This institution was an integral part 
of the German law, by which the husband provided for the 
wife in case of widowhood. On the granting of the MorgeTi- 

> This caw misht alrooit be oluMd with Chftrter CLXXXVL Vidt m^ns 
p. 237. 
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gahe, the authorities on the Sachsenspiegel agree that the 
wife acquired ownership in the property, although the hus- 
band again acquired the gift by right of inheritance in case 
the wife died before him. In other words, the widow stood 
precisely in the position of a third party who had acquired by 
gift or sale. Her Morgengabe was not ruled by the conditions 
of other property belonging to her husband, which made up 
his inheritance and was divided among his heirs. The 
widow, who, as plaintiff, demanded possession from the heirs, 
or who, as defendant, refused surrender of the Morgengaht 
to the heirs, did not rest her claim on inheritance. Her 
property, by that institution, seemed as much separated from 
the inheritance of her husband as if she were a stranger, and 
held it by purchase. Charter DCCIV. (App. No. 26) points 
out this distinction clearly. ^Etheric had been guilty of trea- 
son, and had never made his peace with the king before his 
death. His widow, upon a threat that the king would revive 
the charge and appropriate his estates, offered, through the 
archbishop, to give her own Morgengabe to the church, if the 
king should " let the terrible charge fall, and .Athene's will 
should stand, — that is, as before mentioned, the land at 
Boccing to Clirist Church, and his other land to other 
holy places, as his will manifests," Her morning-gift seems 
to have been safe from the danger of reversion to the crown, 
which befell all lands and property of a traitor, and was her 
own to offer as a recompense for pardon. In a legal contest, 
the basis of the suit rested solely on the proof of right to 
possession by the widow, arising from a gift by her husband 
when living. 



In conclusion, it is seen that the gap between the old 
executive procedure, as manifested in the actions for mov- 
ables, and a contradictory procedure, based on an examination 

of material right, has been bridged by the legal development 
in the land-procedure. The old means of proof by oath and 
witnesses found a successful rival in documents which aided 
the progress of the development. The rule Hand wahre 
Hand of movables did not hold of land ; and traditio, or the 
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contract of sale, gift, or otiier bargain, created a real right, 
which gave the buyer an action against any holder. Investi- 
ture (or its common form of Auflaggung') was a formal 
resignation of possession, which in no wise affected owner- 
ship, but was necessary to that full possession with an 
enjoyment of the fruits which constituted QeWere or seisin. 
And this seisiu was the legal possession of Genuan law, the 
correlative, but not the synoiiyme, of the Roman postessio ; 
for the legal conceptions of the Germans were widely sepa- 
mted from those of the Romans. The rules of the procedure, 
also, differed from the Roman. The simple claim of one party 
against another in possession balanced the situation, and 
seisin confeiTed an advantage in giving to tlie possessor the 
rSle of defendant and the oath to his right. But neither 
seisin nor a so-called stronger right always gave the right of 
proof. Laband has compared the decision on the proof to an 
auction. If one party asserted seisin, the other might outbid 
him by claiming older seisin ; but, if their claims to seisin 
were evenly balanced, the plaintiff did not have the proof 
unless he advanced a right of possession, such as ownership. 
Then, if these claims equalized each other, the plaintiff could 
only outbid the other by resorting to the manner of acquisi- 
tion, where inheritance would be a better right than pur- 
chase. No rule can be laid down as to the proof, since the 
essence of the decision was in assigning relevancy to the 
counter-claim. The relevant objection of tlie defendant gave 
him the proof; otherwise the plaintiff had the proof. And 
the preceding divisions have been based on the assignment of 
proof : — 

A. Judicia retiuendae vel recuperaudae possessionis. 

B. Judicia adipiscendae possessionis. 
Division A. is subdivided into classes: 

(1) Where the seisin of one party was admitted, and 

(2) Where both parties claimed seisin. In the first sub- 
division, the defendant received the proof; in the second, 
after one of the claimants was recognized as in possession, 
the case was the same as in the former section. And it was 
an established rule, that forcible dispossession did not deprive 
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the dispossessed party of the advantages of seisin. Division 
B. is subdivided into three sections ; where the plaintiff 
acquired possession by an assertion either of (1) a right 
arising from sach obligations as conttact and mortgage, which 
included forfeiture of land to the grantor on commission of 
a crime ; or (2) the fact that the defendant's anctor bad no 
power to alienate, and thereby injured the plaintiff's right 
(the bona fide possessor not being protected in Anglo-Saxon 
law by aaj praeicriptio^ ; or (3) a better tight of inheritance. 
Moming-gift« were not included in inheritance, a-nce they 
occupied the same legal position as other gifts or sales. 



VI. 

In the most primitiTe period of German society, and when 
through the doctrine of self-help, the individual himself exei^ ] 
cLsed active judicial powers, the punishment of crimes, 
well, perhaps, as the civil procedure of distress, lay withoal 
the jurisdiction of courts, — which did not indeed exist. The 
German was himself judge and warrior ; he levied execution 
and exacted blood for blood by the sovereign powers vested 
in himself by that most democratic of all constitutions. The 
archaic German procedure, as Siegel' has said, is essentially 
and radically characterized by the absolute independence 
(as opposed to the judicial power) by which the individual 
enforces his right. How far this is distinguished from the 
criminal jurisdiction of England to-day, is very apparent. 
" Every breach of the peace is a transgression against the 
king. ... He alone can prosecute criminals ; . . . and no one 
must presume of Ids own authority to exact vengeance from 
those who have wronged him."* Therefore it is one of the 
moat instructive lessons in the history of English law to trace 
the growth of the power of government over the individual ; 
the establishment of courts of justice ; the gradual suppres- 
sion of private warfare ; the substitution of permanent kings 
for temporarj' leaders ; and, in the course of time, the assump^ j 

• Getchichte del deni. GericihtsTcrf. p. 51. 

I Allen, loquity into Uie Rise uid Growth of the Royal VreTog., p. 88. 
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tion by the king of the " ideal attributes of absolute perfec- 
tion, absolute imraortality, and legal ubiquity." The king 
of to-day standa in bold contrast to the individual among 
the ancient Germans ; and the prosecution instituted at the 
instance of the king, to the "prosecution by appeal" at the 
instance of a private party, which long existed in English 
law, — a remnant of the earliest polity of the Anglo-Saxons. 
In the most archaic German society, before the organiza- 
tion of courts and a civil government, — a condition, perhaps, 
similar to that of the North American Indians, — it is fully 
accepted that each individual was the protector of his own 
rights by whatever power he possessed, and was in the same 
manner the avenger of his wrongs. Both in civil distress 
and vengeance for injuries, tliis was a period of summary 
action by the individual. Vengeance, arising from the 
doctrine of self-help,' was the manifestation of this sum- 
mary execution in the sphere of criminal law, and can be 
defined as killing, or an assault with arms, resulting in death 
or wounds,' and presupposing a wiong for which retaliation 
was made. German society was or^^1ni^ed on a basLs of the 
peace,' or "frith," and every violation of the peace was a 
wrong. On the organization of the stiite, vengeance was a 
crude method of executing law, since it was not allowed 
unless clearly used by the individual as an instrument of law. 
For the folk-courts, as investigation has fully shown,* were 

1 Vldt Schniid, p. C52. 

s Cf. Wilda, p. 167, B. In the sonrcee of Northern law, rengeanee waa alio 
used in the teme of an enmiiy wliich caured (1) Ihe injured parly to seize, 
bind, and bring bis foe before tlie court; or (3) to puraue hia suit unrelentiogly 
until outlawrj waa impoied. 

' Of the two wonli for peace in Anglo-Saion l«w./ri« and jfri8, the Utter 
waa introduced tlirough the Dunes, and Hrai appears in Eilw. and Guth. 1. As 
distinguished tram fri!I, or the general peace, trhicb was (he aynonjoi of mund, 
griC denoted tlie particular protection under which certain peraons and plaL'es 

* Rogge bolda that they were courts of mediation. But Wilda (pp. 107, ff. 
2m) dispmvet this position, and big rie* has been adopted by EuttliD (p. 62). 
Cf. ^thelr. III. 13, £ 1 : " Kt uhi laynue hahet duas opiiones, amicltiae vel 
Iflgae, et aoiicitiam eligit, stet hoc Ita flrmuni iicul i/itwn jadidBm {dom)." To 
mjf mind there can be no rlriubt what the Germans woold have vith/d their 
courts to be ; but a great variante between Uw and fact was not rare. Tacituf 
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uot mere ooiirts of intercessioD. Where the Gnigss i 
Northern law ga%'e the iDciiTidnsl power to kill,' the folk 
laws gave the power to seize ajt offender, bat only in t 
of rewatance to slay him.' It was a fundamental role of 
Genoan law that vengeance must be authorized by previous 
pemiflsion of the court ; or, if it preceded the judgment, it 
mut.t afterwards be justified before the same tribunal.' Ven- 
geance, therefore, could not l^aUy be an act of pure free- 
will, since the avenger could always be brought to answer 
for hia deed, and to show reaiiou why he slew bis foe.* The 
common example of this vengeance in the folk-laws was 
gainst the thief caught in the act {haiidhalibendi-) :^ but 
the kinsmen of the slain must swear an oath not to pursue 
the feud (unfdh'). The idea of vengeance with the Germans 
was simply that of an angry man ;^ and he who inflicted on 
his foe a cold-blooded vengeance, by castration, poisoning, or 
other cruelties, committed an infamous deed. &Ioreover, 
secrecy was forbidden to the avenger," even in the case of 

ungm to Ihe (olk-coiDiulinitr the authoritr for the pablic pUDuhinenu ud the 
flne*. Compare, howerer. this pu*age from Sir Hear? Maine: "There ia 
inui^h reauoD. io fact, for thinking that, in the earlieat tiine* and hefore the fuU 
derclDprneot oT that kingly aatboHtf which has lent to muuh itgor to the arm 
of the iaw in moat Aryan cotonmnitia, hut which wb> tirtnallj' denied to the 
Iriab, Conrta of Jwtice exiaied lis* for the puipote of doing right umrertaU^. 
than for the porpoae of *nppl>-ing an aliematiTe to the riolent redrew of 
wrong" (Ear. Hist, of In»t^ p. 288). 

' Eren for iaaanlt, thr«»ti, or Injtiriea to property. Wilda, p. 162. 

* Edw. and Guth. 6. } 6 : " And if he fight and woand any one, lei him for- 
feit hi* wer." $ 6 : "If he kill any one. let him be an oollaw (ullaga), and he 
who loTei the law punne liim with the hue and cry." } T : " And if it reaulM 
that he U ilaln, becauae he oppo*ed the law o{ God and tlie king, if it can be 
profed, ao let him lie uncompenaated." 

> KoatUn, p. 04, and o. d ; Wilda. pp. iaO-188. 168, S05-31S; Maurer. p. 28. 

* Ine, 16 ; " Qui turem ocwderit, delict inreritare cum juraraento, quod ilium 
colpabilem et de vita fDriaTactnm occidiawt. et non lolral." Ine, 21 : " Si qui* 
■ic ocdii weram eiigat, licet InTeritar), quod pro jure ait occiaui, et non »olra' 
tur ipaius ouciii coDgildonibu* Tel domino taa" Ct. also Ine, S6. VvU Wilda, 
p. 162, 

• Witbr, 25 J Ine. 12, 18, 21, 28, 36 (Pr.) ; Althelsl. II. 11, IV. 6. VI 8, j 8 : 
Uent. 69, It 20, 23; 64, S 6; 71, } 8 ; 02, { 10. Ed. Conf. 36. 

• WUda, p. 158. 

' Ine. 21, { 1 : " Bi celBverit, et flat deiocepa quandoque notnm, tnao amplt 
•bit mortuo ad Juramentuui, quod licel pBrencibut euis purgare eun." 



THE ANGLO-SAXON LEGAL PROCEDURE, i!b5 

an outlaw, who could be slain without compensation. ^ Pub- 
licity gave the avenger the power to prove hia bonajidea by 
co-swearers : — 

Hekr. 8iJ, g 6 : "If any one kill another in revenge, or self-de- 
fence, let him take to himself none of the goods of the dead, neither 
his horse, nor helmet, nor swurd, nor any money ; but in wonted 
munuer let him arraiige the body of the dead, — hid head to the west, 
his feet to the east, upon hia shield, if he it have ; and let him drive 
deep his lance, and hang there hia arms, and to it rein in his steed j 
and let him go to the neareat vill. and to him whom he shall first 
meet, as well as to him who has ioai, let him declare it ; that he may 
have proof and make defence against his [foe'ej kinsmen and 
friends." ■ 

But, generally, vengeance was allowed in those cases in 
which outlawry would have been the penalty, and was exer- 
cised somewhat after the manner of a punishment. The 
formula in Anglo-Saxon law ran thus: " Homini liceat pug- 
nare."* Any conception of a lex talionii, as assumed by 
Kemble, was foreign to early German law, and was only a 
subsequent effect of the church.* The kinsmen of the slain 
could exact vengeance fi-om the doer and his kinsmen ^ until 
the sum of the wergelds of the slain kinsmen equalled the 
wergeld of the person avenged.' The procedure of the 
Northern law in making a successful party in an accusation 
the executioner T was almost repeated in Cnut's day: — 

' The Lex Rib. required tliat Ihe alajer ahoutd publiclj expose and guard 
the alain (or a fixed number of day >. 

' Another procedure wai aometimes adopled. Without wailing for a auil by 
Ihe relntivee of the alain, the arenger went before the court and catabliihed the 
IcBatily of the act. Sacliap. I. 69. 84 ; II, 14. % 2. Vidf Wilda. p. 188. Njal- 
Saga, c. 84, p. 99 W. The luic wru reguUrlj' brought apiinit the dead, and 
judgtneDt urged. Then, — a curiuua uotiflrmntJon of itie position ortlie heir in 
the legal f)er>DHa of the devisor, ah own before, — ttie lieir conducted the anit 
(or the dead. 

> Alfr. 42. S 6. 

• Alfr. (Etnl.) 16; Maurer, Krit. Ueberach. lU, 29; Kemble, Sax. ia Engl, 
Vol. I. pp. 269-210; Wilda, p. l&e, and n, S. 

^ For the rights and obligations of the family in regard to the feud, viiU 
•upm. p. 140, 

■ Anh- Vni. 1. 

' WUda, p, 107. 





* TW« la «w aqalnltet fl( Hmkt'i ^HiDCtioB betwcn J^ iBd dl 
wyckbaHUbsfeMm. KA. Ccbendi. m. p. S. Schmid mbo a 

•MM tUas, p. cn. 

* njtWiU».p.lM. earned If. Sn)mj*:"r^itntAt"wutbmti^idT 
MM b) tra«t hi* oppoDsa at ■■ cocnr, aod to a j t ef ClM reogeaiwe agntiiM bin, 
— iMlns t*w\ in tlw tamt of TCngcMM alMt. CotiMulr eooogli, tlw ««nl 

" fnul " Wat imiiDVwn to tha Konbetn I««, vragMiwe alooe being nied. 

Cf- Kdra. II. 1 (Pr.| : " If mnj one tlunrtri kill & nun, let btm hinuelf 
IIm mmitr (tBiiKe)." Alto Ine 71. 

* Tlw iniltiU «er* required lo aitend ■ brotfier to the court it ehargrd viih ■ 
wrlntii crime ; ■n'l (tie decree of the itsle were often made inopentiTe bj sack 
r«gnla(ioiu. ViiU Wilds, p. lafi. 
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This conflict led to others, the loser always endeavoring to 
compensate himself, and the victor to humble and subdue his 
foe.' While vengeance was an appendage of the law, like 
private execution in the procedure of debt, feud, in the sense 
in which the word will be here used, was outside of the law, 
and in bold opposition to it ; it was the antagouistic element 
of the individual warring against the interests of society, and 
which society was naturally, and generally without success, 
striving to control. For it must be kept in mind, more than 
has commonly been done, that law and fact were varying and 
different quantities in their relation to each other. The high- 
spirited and democratic Germans were not quick in bending 
their wills and in imbibing objective law ; in fact, the feud 
which was chronicled by Tacitus' held its position even in 
England long after the Conquest. This system of vengeance 
and feud occupied a large place in the Anglo-Saxon laws, as 
well aa in other G-erman codes ; ^ but many attempts were 
made to control it. 

The great step toward the limitation of vengeance and the 



1 C(. AIIgo, p. 101 : " Among the ancient GennanR, if any 
ft wiia the duty of his relntinnB and friende to resent ilia injury 
his quRirel. Qis advcraary was in tlie BtLine predicament- 
able Ilia conduct, lie fouDd kinsmen and aeaauialt 



was wronged, 
1 luke part in 

I cause. Tba 

redress Khich the one party demanded, the other tliought it pusillaaimoui to 
grant. Violence was resorted to ; retaliation followed ; and a civil, or ratber 
domestic, war ensued." 

* Germ. c. 22 : " Soscipere tam inimit;itlaa aeu patris seu propinqui qturni 
le est Nee implacabilea durant ; luitur enim eilain booiicidlum 
: peeorum numero, retipitque satiafactiooera universa 
domus: atitiler in publicum; quia periculoaiorei sunt iaimicitiae iiixta liber- 

' IlB bletory and bearing* were first definitely established by Wilda's great 
work (Das Strafrtclit der Gennanen, 1842) ; but KeQiblo {SaiDns in England, 
Vol. 1. Chap. X., 1843), anerwards wrote without aoquainting himBClf with this, 
and afforded KonradMaurer (Kritische UeberBchau, III., pp. 36-62. 1858} an op- 
portunity to attack him with auceees, and at the tame time to present a picture of 
the worlcinga ot feud in Anglo-Saxoo law. Wilda has baaed hja conceptions of 
the German criminal lyatem on the aaaamption that a syalem earlier than that 
of the fotk-tawe is to be found in the Gragaa. Sagaa, and other Northern aourcei. 
This, if true, fumishea an hfatorical connection for the later period of the folk- 
laws, and liai been accepted by Koatlin (p. 68), and Maurer (Krit. Uebencb.). 
Compare alao. Sohm, Proced. de Lex Sal., pp. 122, 12S. 
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proceed to vengeance after he had given his foe every oppor- 
tunity to make compensation, or if his foe resisted: — 

S 1 : " If he have power to surround nod besiege liis foe, let him 
watch him during seven days, and not attack him, if he (foe) wish to 
remain there. If he wish to surrender and give up his arms, let him 
guard him unhurt thirty days, and announce it to his kinsman and 
f rienrtB " [I'.a, in order that they might make composition for him], 

g 3. " If he have not power to besiege him within, let him go to 
the ealdorman and ask aid ; if he be unwilling to aid him, lat him ^ 
to the king before he attack hitfot." 

§ 4. " If any one comes on his foe unexpectedly, . . . if his foe be 
willing to give up hia arms, let him be held thirty days, and Knnonnce 
it to his friends. If he be unviUing to give up hit arms, then may he 
fight him." 

The preliminary procedure in which negotiation was made 
for the settlement is thus described : — 

Edm. II. 7: "First, according to folk-right, ought the slayer to 
give pledge to hia spokesman, and the spokeFiman of the slayer to the 
kindred of the slain, that the slayer will mnke them full satisfaction. 
Then should security be given ta the spokesmmi, that the slayer may 
draw uigh in peace, and himself give pledge for the wer. ^Vheu he 
has given his wed for this, let him further find a werborh, or security 
for payment of the wer. Afler this shall have been done, let the peace 
(mund) of the king be raised between them." ' 

Such was the aim of Anglo-Saxon law ; but that its decrees 
were practically nugatory in regard to vengeance is shown by 
the necessity of subsequent laws, as well as the influence of 
other matters : — 

.£TBKtR. IV. 4. § 1 : "If be fight before he demands hia satisfac- 
tion, and live, let htm pay the king's ' bnrhbrece ' of five pounds." 

The state desired to see a weakening of the family bonds 
ae a means of diminishing the blood-vengeance, and decrees 

I C(. Anh.VIl. 1, 4: "When tlint ii done thtn let the king's pesce be eeCab- 
lished, that la, that thej ill ofeither kindred, with their liands in common ipoa 
one wenpon, engage to the mediacor that the king's peace ihall aland." Vidt 
Henr. 78. Sj 1. 6-7. 
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rfci«Teri Vr ^•' ^i**" iLe Co&rieff^ » icr^cgdbiaL die povn* 
c^ tL( ^xxrjt, ijA tfSitcz "Jut pc&ctacal «arcc%s^a of &cad. Yet 
it "wvk zj's^s. rizjdL iLe reizs. of Eivxrd FT. dk&^ ihe lasst ex- 

Irk tie earlxlir^ hf^orr of the Gsbazzs. t^r^ drSoent car- 
re&ti ziLi^, be fr>IkrVi=d : ooe. tbat of T^i^eazL'ze azud fend, oat 

of real LannosT virh the state, aad ret alloved to exist br 

« « • 

the rerj po'ver readj to destroy h ; and asociber of law, 
wLlc'L «oniediDe§ mingled 13 current with :!ie former. Tliis 
la^ took place when the state legalizai aa ace of prirate 
Tetigeance. When an offender broke the peace, he became 
iptofa^j - jftsze^Aem " (frU*ilo4) ; he was outside the pale of 
law azid protection ; rengeance against Lim tns not regarded 
ad a crinie. and his life was forfeit. B7 bringiog the charge 
Ijefore the conrt, the p-^rmL?aion of the cozimtinitv formed an 
enlarged right of vengeance- a*j to speak, in that by now en- 
gaging all members of the commnnity to assume a state of 
warfare against the peace-breaker, he became an outlatr. In 
other words, vengeance was limited to such acts as, if brought 
to a legal decision, were followed by outlawry.* Finding the 
principles of summary action deeply imbedded in the early 
German mind, the state adapted that which they found in 

1 Alfr. 42,115, 6; Edm. H. 1. 

• ^.thelf. IL6; VIIL53; CilL5,|2; ct w/^ro, pp. 71, 72, 189, 110. 

• A\fr, 6, Pr. |f 1-3 ; 42, | 2. 

* liugdjUe, Baronage, 1. 138, 362, 365. ri<U Allen, p. 123. 124. 

* The Gragaa allowed killing in rengeance eren for assaalu, threata, and 
injuii«t to property ; bat in all these cafes the characteristic was, that if they 
came to a Jadgroent outlawry would hare been declared { Wilda, p. Ifl8). In 
▼cngeaoce the indiridual became the ju-lge, and acted on his own 
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existence, auil made outlawry a last resort, shoulil tlie indi- 
vidual need tlie aid of the community. The old folk-com- 
munity, as a confederacy bound to peace, was among the 
Anglo-Saxons held together by the king; and what was 
originally folk-peace became king's peace, without materially 
changing its meaning. The peace-breaker was " inimicus renis 
et omnium amicorum eius ; " ' but yet he who held out against 
the law was declared " untrue to the folk " ^ (" tiht-bysig," 
and "folee ungetrjwe") and the old folk-peace. The ex- 
communication from the folk-peace in its old meaning still 
existed, but with special emphasis on the relation to the king. 
The offender was put out of the pale of the peace ("frifi- 
le&san"*); he was outside of all law ("utlah"*) until the 
king restored the peace to him ("frisian " "),or inlawed him 
again (" inlagie " "). But the outlaw was an enemy to the 
whole folk as well ("utlah wi5 call fole " "), and his act was 
called tillages weorc.^ And then because he was an enemy 
both of the king and folk, no one might harbor or support 
the outlaw ; this, if done, itself constituted a great crime.® 
His land wiis forfeited to him of whom it was held.'" Rather 
is the outlaw to be hunted down and slain, and rightly termed 
a fugitive ("fljma""), on whose head a price was set.'' 
He was a "lupinum caput," '^ a wolf, glad to escape the 
country, and spend his life as a wretch '* (" wreccena ") ; and 
when excommunication from the church, as among the Anglo- 
Saxons, befell him, nothing more could he added to his dis- 
mal situation. 

So among the ancient Germans it is clear that vengeance 
and outlawry contained no conception of a punishment as 
such ; but it was rather an ex parte proceeding baaed on the 
breach of the peace. The state pbt itself in an attitude ol 

I ^Ihelit. n. 20. 5 T. « ^thelr. L 4 (Pr.). 

■ Cn. II. 15, (Pr). * Edw. and Gutli. 6, j B. 

• Mthi^iit, IL -20. i 3. « Cn. L 2, S ^ 

' Miheli.l.l,i^ « Cb, IL 13, 

' Cf. Ine 30 ; and, for manj corTeaponding paBsai;es, vidt Schmid, p. 84. 
« Cn. n, 18, 78. Fide M/ira. p. 250, K. 
" Vidt Schmid. p. 575. « Wilm. 26. 

M Ed. Coof. e, S 2. » AUr. 1 (Pr.) ; SlMz. VOL M. 
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ptwition system (or the extension of the causae minorei over 
those formerly causae majores), the prevalent clasa of penalties 
during the second stage. The causae minorea now included 
by far the largest number of offences for which a fixed com- 
pensation was made; and, inasmuch as the peace was 
broken, as well as a damage done to the individual, a part of 
the sum went to the state as peace-money (/retfws, from 
frili, and wite or weMe), and another to the individual as 
damages (fiot).^ The development brought auch of the 
cautae majores as were least aggravated, like simple killing, 
under the head of caueae vUnoreSt and permitted expiation by 
a payment.' Although this sum was at first the result of 
private agreement, later the state asserted the right to avert 
the vengeance from him who had paid, or offered to pay, 
the fixed sum. In the course of this second period, almost 
aU the causae vtajores, which originally had been attended 
by outlawry, became expiable ; except when the offender, or 
his kindred, refused to make the settlement. These expiable 
causae majores differed from those offences always atoned for 
by a settlement in that, when the composition could not be, 
or was not paid, the offender laid himself open to the con- 
sequence of the old causae majores, — outlawry. These 
formed an intermediate class of expiable causae majores. 
This is the period of the folk-laws, which show an inclina- 
tion to pass on to the third stage, or that of true punish- 
ments. 

By the side of the causae mt^'ores and minores, or beside 
outlawry and compositions, there existed the third class of 
true punishments for particularly disgraceful crimes, to 
which neither outlawry nor compositions applied. While 
Tacitus speaks of the other offences, he mentions punish- 
ments of a different nature imposed for ti'eason, desertion, 
cowai-dice, and adultery.^ In these cases, the state appeared 



' Tac. Germ. e. 12 : •' Sed el levioribus deliclis 
pecorumque numsro convtcti muttantur. Pars ■ 
Ipsi qui TiadicaCur, Tel propinqnU suii exaoKitur.' 

' Appl; lo the queitlon of vengeftnce anil outlawry, lapro, p, 2 
) Germ. c. 12 : " DUtiactio poeaaruni ex delicto. Proditores 
arboribus atupendant : ignavos el imbelleB el corpore infameB coe 
InjevU insupet onie, mergunt" Vide, c. 21, 22. 



pro modo poenarum ^quorum 
uttae regi vel uiviuU, para 
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not as a belligerent party against a member of society, but 
in El higher position, as that of castigator.' Tlie number of 
these crimes for which originally a true punishment was 
inflicted gradually increased with the growth of legal 
conceptions. And in the few heavier causae majoren for 
which no composition was allowed, the ouUawty, from being 
a species of warfare in which the individual forces of the com- 
munity were enlisted against the offender, gradually took on 
the character of a true puniiihment. The unlimited right to 
kill passed into a duty to catch and deliver the offender to 
the state. If he resisted capture, or escaped from custody, 
then he could aa before be slain with iinjmuity ; so that, 
although vengeance now began to be confined within narrow 



1 Tadtuj, in hU account of the German crlinin&l ayitera, bta clironii^ed the 
eiiltcnce of tlie mennB of com/wi/lion s« well M (He pubUc panUhmenU; but, 
■trangelj enough, made no mention of oullaicrg [cl. Wilda, p. 26T, Koillin, p. 
72). Tliii liaa led to tlie iliscuulon ol Che queacion at ttie public puDiihmeQis. 
Wilda ii *[Bggered by (be omiiiion of Taci(ua, and doei not holdt; itate 
whether he regards theae caaei a« true puniihoienH, or not ; but indlnci to the 
Ibrmer (p. 267). Koatlin holdi tliat Ihey were not, and lunis up hit (.■onclu*ion« 
aa follo's : " Each crime i> a breach ot (he peace, and by liiw in attended by 
outlawry. The con«equence of this outlawry, in regard to oKencci viliiul) ttere 
eoramiUed directly a)(ainit (he eomin unity, ii that whiuh, in Tacitui, sppean as 
public puniahmonti ; in regard to other ofiencei. the iloer hm given up to the 
venfreance of the injured kindred, in caie the injured party or hit legal repre- 
sentative did not prefer to sue for the compemaliun (buise). Ai^cordiDg (4 
Tacitua, private crime* in general belong to tliia cla«a, wliile (he Northern lawa 
made many of them inexpiable. In every ease, private Crimea only are expia. 
ble. not those committed againat the community itielf. If aiiiC be brought for 
the compcniatioo, the community decides ; U the condemned refuse payment 
of the composition, (hen again outlawry befell him, so that he could be alain hy 
any one without compensation; and the same befell his companion a bound to 
aecurilyin case they did not execute tlieir obligation" (pp, 73. 74). Kustlin 
haa tried to show that the above cases were a manifeetHtlon of tlio community, 
acting as an avenger (for whiuh lie can draw no support from hia referencea to 
Wilda) ; and (lint the Germans had no conception of crime or delict In the 
modem sense. He argues ihst Tacitus saw in these caaea tlie acta of the state 
as an " avenger : " and, as a Komsn, snw in thera only true punishments (p. 72). 
But why is it not as fair on the other hand, admiiiing the eiistencs of outlawry 
in his day. to suppose timt Taeitua saw its exercise, and, as a Roman, could not 
■ee in it any thing but a true pimiahment. and, therefore, classed it with the 
actual cases of true punishment which he found ; finding, consequently, no 
reason to mention outlawry ? Alaurer (p. 33) hoids that the cases in questioa 
were true puoiahmcnis, uiid fiuda support lu ho good au auihoritr as Walter. 
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bounds, it was not yet extinct. The same progress, in order 

t« better adapt the penalty to the crime, also converted the 
outlawry imposed for the less aggravated offences into per- 
petual or even temporary banishment; and the offender's 
life was forfuit only if he did not quit the country, or 
returned before his term expired. Then, at a time before 
this change in the outlawry was fully completed, the compo- 
sitions assumed a position under the system of true punish- 
ments, and the violated peace was bought of the magistrate 
or king. 

The Anglo-Saxon criminal system was still in the midst of 
the transition. Outlawry and vengeance appeared in Anglo- 
Saxon law, but in a limited form ; and the private corapoaition 
still excluded public punishment. While true punishment 
had also obtained a foothold iu the law. But while the ban 
of outlawry was originally the consequence of all great 
Climes, it now nppeared among the Anglo-Saxons leather as 
ail exceptional and last means of coercion. Maurer has 
clearly shown that outlawry was only allowed, as an external 
means of necessity, against the ciiminal who stubbornly 
opposed the usual course of the law.' And, therefore, ven- 
geance was confined within the bounds set by outlawry ; for 
the state tried to enforce the rule that no one could proceed 
to self-help who had not first sought satisfaction in the regu- 
lar way.' Even the thief caught in the act, whose life was 
always forfeit, could not be killed unless lie opposed his pro- 
duction before the court.^ He must be bound and taken to 

1 Atfr. 1; EdvT.and Gulh. 6; MtheUl. 11.20; Edg. m.7; .Xthelr. L 1, 9, 
V. 31, VI. 88; Cn. H. 30, 33, 48; 4e. 

' V!ih tapra, jj, 264. 

I He had committed a crime bj whicli he forfeited his lifto, or could, ander 
the UmiUitioD of Tenijeanco by compotltiotia, pa/ the Talue of that life, or hii 
wergeld; — 

lue, IS: "Si fur capiatnr, mortem patialur vel vilan tuoin icnvgildo suo ndi- 

And hi* slayer could be brought to account, if he did not give the thief an 
opporCunii; to bu;' ofT his life, and ileir him before he attempted to fly : — 
Ine, 28, § 1 : " !^i repuRnet vel aufugiat (i.e., not before), rem til wilae, 
Ine, 3& (I'r.) : " Qui furem occiderlt, licet ei probare jurejurando, quod ium 
/ugienCem pro fure ocddil." 

The lawi gliow, therefore, that, if the slafer could not make oath that ba 
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prison, aud only if he tried to defend himself, or to escape, 

might he be slain : ^ — 

^THELST. II. 1, S 2: "Si velit Be defendere, vel aufiigare, tunc ei 
poitea i]oii parcatur." § 3 : "Si fur ponatur in careers, sit Jbi XL 
Doctibus, et iiide redimatar foras per CXX sot., et eat cogDatio eius 
iu plagium, quod deiuceps ae abstineat." 

Again, while a thief might thus be slain, and the act went 
unpunished, Anglo-Saxon law presoribed certain penalties 
against him who slew another in self-defence: — 

Hekb. 80, § 7 : " Si quia in dorao vet in curia regis feceril homi- 
cictium vel bom ioipl agin m, de membris componat. Ec domum regis 
vel curiam boc loco dicimus ubicunque in regions sua sit, cujuscuiique 
feodum vel mansio eit Si quis tamen legitimas coactiouis testes 
babeat, vel Dei judicium offerat, quod m de/endendo fecerit, Dei rec- 
tum ut tmendare liceat. 

It cannot be explained here that the compensation must 
be made because of a breach of a special peace, since the act 
86 defendendo did not go without a fine iu later English law." 
For a solution of the difficulty. Von Bar' points to the fact 

Blew the thief trying to escnpe, he had no defence, and must pHj the thiefi 
wergeld. Cf. also jEtlielst. VL (Jud. Ciy. Lond.) 1, § 1: " Ut non parcatur 
alicui latroni supra XII aunoa et Bupra XII dua., de quo vrrr fucrit inquiaituui, 
quod reus III et ad negationem atiquam non paasit." — S i; " Et fur, qui gaepe 
forisfactua erit aperte, et ad ordalium vadat et reus apparest, nccidacur, nin 
Iribus lua vrl domimii velit sun ndimirt Mtnmdum weram tuam ft plena ceapgildo, et 
plegiare, quod temper in reliquum ce«iet a malo." 

Cf- Lex Angl. et. Wer. (Merkelj II. 6: " Homo in furto occism aotuolva- 

tur. Sed *I pruximui eius dixerit innoeentem oeciium, [let the alayer 

iwear] 12 hoininum aacramentu furem credijuifc oceimm." 

I Cf. alao the procedure of the Lei Salica: "At the some time that lie 
ut,tered the hue and c(7, the iqlured partj seized liim, aud furthwLth drew liiin, 
using forte if necessary, before tlie court If the court was not in aession, the 
community immediately aisembled, in order to judge the fiagrant criuie." 
(Sohm, p. 86, 87). 

' Statut. Glocester, 6 Ed. I., 1278, c. 7 : " Pourm eat easement que nul brief 
ne issera desormais de la cliancerie pour mnrt d'homme il'enquirer, si homme 
occist autre par luisaventure ou soi dr/etulanl ou en nutre mnnieru sans felony, 
mais celul soil en prui>n Juique I la veDue dei justicei eyrans ou assign^ k gaol 
dellverie, et se mit en pays derant eux de bien et de mat. Et ai aoi trouve par 
pays, qu'U le flat ni de/endanl ou par mlaaTenlure, done fera le« juatiuea aasa- 
roir au Roi et le Bo\ liii en fera ea grace s'il tul plait." 

• V. Bar. Bewei*ur. p. 72, ff. 
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that the Gennan procedure awarded the proof according as 
the presumption, on prima fade evidence, leaned to one or 
the other party. If the slayer admitted the killing, and 
could assert that otherwise the slain would have committed 
a heavy crime, he went unpunished ; hut if he admitted he 
had a dispute with the slain, and a comhat thence arose, — 
this is defeneio in the old laws, — it was probable that the 
killing, although not intentional, was culpable. It was pos- 
sible that the slain might be innocent; hut this could only be 
established by such an examination into the circumstances 
of the act as was unknown to the old procedure. There- 
fore German law assumed a prae»umptio juris etde jure against 
the slayer, and presupposed a possible culpa of the slayer, in 
that he might have transgressed the bounds of strict self- 
defence. It is under such a principle as this, that, in English 
law, until a recent date,' while killing in order to prevent a 
great crime went unpunished, killing ae defendendo was only 
in a measure excusable ; since the law presumed that whoever 
killed another in a contest was not wholly guiltless. So 
when Blockstone * recorded a punishment in this case to be 
the payment of an amount of property, in Anglo-Saxon law 
it was the payment of the wergeld,^ 

In Anglo- Sax on law, therefore, outlawry had given way 
partly to the system of compositions, and partly to the theory 
of true punishments. To the first corresponded eipiable 
(" botivj-rSe "), to the second inexpiable (" botleas ") crimes, 
of which the former occurred most frequently in the earlier, 
the latter in the later, laws. As time passed, more civilized 
conceptions arose as to wrongs against society, and the 
energies of the state were directed more and more to the 
repression of ciime and the punishment of the offenders. In 

1 Vidt 9 Geo. IV. c. 81, % 10. ' rV. p. 1B4-I88. 

■ Tbe Sachs enspiegel (IL 14) gives a caie, wbere if (lie staler could aot 
remaio, at was required, with the dead boJj, nor bring the body before the 
court, he must pnj the wette to the magittraCe, and ihe wergeld to the rela> 
rive*. In the KiuhlaCeig Landrecliti, it the itaver convicted die alaiii of t, 
brekcb ol peace, he need not pay the wergeld (V. Bar. p. 82). Tbe aljOT/i doc- 
trine It eridi'Dtly conaialent with the killing of a thief caught In tlie act: U h« 
wa« tlaiD at a ihUf, the kilting wai juatiflable; otherwise not. 
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crimee of an especially serious natore. or those wbicb had 
become too frequent, not even a compensation was allowed 
to be paid by the wrong-doer; and the state itself inflicted 
sommary punishment. From the time of Alfred, the offences 
multiply for which no compensation could be received ; and 
even crimes for which compensation could be received were 
also threatened with punishment, and thus became condi- 
tionally expiable at the will of the Kng. 

Apart from the indemnification (*' ceapgild ") and the 
information -money (" meldfeoh ''), in crimes expiated by 
compodtions there was a double payment, one to the injured 
party, and another to the state. The first part of the " hot " ' 
(from the root meaning to better') was intended to repair the 
wrong inflicted on an opponent, and, seeming to be an indem- 
nification for honor, health, and such injuries as bore no 
market value,* implied a confesdon of the wrong done, and 
was, in fact, termed " satisfiactio " by Tacitus : the second 
part was known as "wite,"' and was the purchase-money 
for the forfeited folk-peace in the old sense, the equivalent of 
"lahcop"* (law purchase). And since the king, under the 
Anglo-Saxon kingship, represent«d the old folk-peace, to him 

' The compantire »nidy oT the OeircuD codes give* the foUowing refoll in 
regsrd to Saet ; — 

(1) The older ibe U*, tbe more wiople the lyitem of pafmenti. But in 
time they >11 became more complex ; the larat pud instead of ontlawty intro- 
duced > new «eriei of amounw ; »nd the old smonni* were divided and multi- 
plied in order to adapt them to the gravily of the offence. 

(2) The amoaat of the wergeld formed a new buie of compotatioo, and 
■ometime* crowded oat the older »yitem. 

(3) The paymentB gradimlly awumed more sod more Ihe characier of pua- 
iibmentt, often driving out all conception ofa peace-money. 

(4) In some offences, as theft, the paymenl depended on tlie worth of tbe 
thing; and. therefore, alwayi varied in amount (Wilda, p. S22, S.). 

» Wilda, pp. 814, 315. 

■ " Wile " meaning pQaishment. aa Maiirer pointi out [p. 45). wai found la 
I^orwegian, Icelandic, Swedish, and Danish, as well as Anglo-Saxon law. He 
lias opened a question of derivation, whether " wite " originally meant " punish- 
ment," and afterward came to mean the fine inflicted as punishment; or whether 
it was originally tbe " peace money," and later took on the meaning of punish- 
meni, because tbe sum was ao intended ! 

* ^thelr, in. 8. Ct also (Dl. 8), " bicge t«h," uid (XL 1, Pr) " friC jebi* 
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Tisiiallj went the wite ; but for some minor Crimea to the hun- 
died, or lord who had iacv. and «octi. 

The basis of the hot made to the injured party in eauttu 
Tninores and expiable causae nMyWeg, was the "mimd,"' or 
" mund byrd." The word meant the protection conferred by 
any one, and the peace he enjoyed ; and the "raund-bryce" 
■was the sum to be paid for injury to this peace and protec- 
tion. The amount of the "mund-bryce" varied with the 
rank of the person, and the gravity of the offence. In the 
Kentish laws the hot for the ceorl, eorl, and king were 6, 12, 
and 50 shilHngs respectively ;^ but these were subsequently 
changed in amount and proportion.^ Alfred* fixed the king's 
"borhbryce" or "mund-bryoe" at five pounds (240 sh.), 
and the king's "burg brj'ce" (burgi infractura, invasio man- 
sionis) at 120 shillings, and thus they remained from that 
time.^ One of the expiable causae majores was simple kill- 
ing, for which the lot to he paid was technically called toer- 
gyld (leodgyld, or wer and leod in short), varying according 
to the rank* of the slain, and including even the price of the 
king's life. The wergeld for the common freeman was 200 
shillings in Wessex and Kent;^ and in Mercia^ and North- 

' The equivnlent in Northern law wm " rettr " (Wild*, p. 864). 
■' JEthelbl. 6, 8, 13, 15 : Wilhr. 2, 

* The changes in Ihe difTerent rankii of louiety mnke it imposaible ta give an 
orderly stntement ol the various allmi; white, in addition, each stem in Eng- 
lacd had a difTerent ifetem. But Ihe duodedmal syilem |6, 12, Slc.) cun- 
liaued to exiit by the aide nf a decimal ayaiem |6, 10, 30. Slc.) from Alfred'a 

» Alfr, 3, 40; «!de Henr. 34, § 3, 78. % 4 (cf. Ine, 46). The pound contained 
48 (or 60 in large payments, lo cover worn coins) shiilings. of Ave pennies each. 
The pound of 20 Bhilllngs o( 12 pennies each wa« adopted after the Conquest. 

' jEthelr. Vnl. 11; Cn, II. 68, 

' The primary division was into Twg-, Sir-, and Tinfl/kgndetmin, whose 
wer waa respectively 2, 8, and 12 hundred shillingB. But the wer of the firal 
or common freeman, waa not 200 shillings througiiout all Englaod, a« Wilila 
stales (p. 408). To the tinie of Ine, the common freeman, crorf, wa* almply 
oppoaed to the rorl. But the higher daasea were known by either of the term* 
eorl, gtsi'i, thegen, in oppoailion la ceorl, withoat posilire dlstinclinni. Bnt 
ealdorman gained a higher station, and waa a twelf byndeaman. In Cnut's time 
the ceorls had been depressed, and were termed iliihentlu (Cn. III. 21, Ac.). 

' Vide Maurer, p. 48, n. 1, who disproves Kemble'a estimate of 180 shillings, 

* i.t., 200 Mercian ahiUinga, or about 160 West-Saxon ahillinga. 
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umbria, 160 West Saxon shillinga. For the king's thane, in 
Wessex and Northumbria 1,'200, in Mercia 960,^ West-Saxon 
shillings; for the eorl in Kent 600. For the ealdorman^in 
Northumbria ' 4,800 West Saxon shillings. The king's wer- 
geld in Weasex stood in relation to the common freeman, 
60 : 1 ; in Mercia, 72 : 1 ; in Northumbria, 112 : 1 ; but in the 
Kentish codes there is no mention of the king's wergeld. 
One part of the king's wergeld was paid to his own kinsmen, 
and another part (^cynegeld') to the people.^ A constituent 
part of the wergeld was the " healsfang " paid to the nearest 
of kin.' "FaeBbot" and "maegbot" were equivalent' 
words, and only the synonyms of wergeld. 

The peace-money, or payment for breach of the public 
peace, was termed " wite," and was in its narrowest sense 
the equivalent of the "]ah.slit"of the Danes in England. 
The offender thereby bought back his position in the broken 
folk-peace, so that he could now make hot for the wrong to 
the injured party (mid Jam bine sylfne inlagige tS bSte^). 
The Kentish laws fixed this fine at 30 shillings,^ but it was 
changed according to the rank of the injured person," or the 
doer," and according to the gravity of the crime. For in 
theft, the worth of the stolen goods influenced the " wite."*^ 

I i.e. ISOO Mercia tdilliiiKi. > cf. Stubbg, I. p. 152 if. 

' Altlioagh of diSerent gums, the Northurobrinna retained the relstive 
Bmounta of the twy-, tix-, and twelfliyndeamGn, in the wer of the ceor! (666 
Ihrj'raiieDl, leaiar thane (2,000 thr^.), and king's thane {i.mO thry.]. I'Idt 
Wilda, p. 412. Cf. Maurer. p. 48, ff. Schmiil, Glou. pp. 637, 675, seeme to 
thick that theae were not Nurlhumbrian but Korfolk wen. 

t Anh. VII. 2, § 1- 

^ Cn. III. 14 : . ■ ■ " et pro cnlpa lolrnt regi dectm lolidoi, quos Drini roeant 
Halfehang, alisi Halsehang." Cf Will. I. 0, But it «m usually 1-10 o( the 
vrer. I'ide Schmid, p. 608, and Wilda, p. 415. The offline of thii amount, and 
lliB reaion of iti poaition first in the order of paymenti, making up tlie wer, 
wai that, hecauM given to tho immediate ktn, it precluded from vengeance 
those most ready to avenge. It prevented alio an appearance at the court, and, 
like the Norwegian "akorkaup." must be paid before the remaining ver; and 
acted as a permission to make further expiation. Also vide $upra, pp. 128, Hi. 

Ine. 74, 1 2; ^thelr. Vni, 23, 24. Pirfe also Wilcta. p. 388. 

1 Mlhelr. VIII. 2. 

■ Ine, 6, S 8. The lahilil traa 36 sbillingi. Edw. t Quth. 3, 7 ; Cn. U. IS. 
• Ine. 6. in .Sthelr. VI. 62. 

" Alfr. 9, 1 1, 4c. 
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Another form of " wite " appeared in cases of slaying aa the 
"manliot" and "fyhtwite."* These payments were always 
requij'ed,* and were probably the divisions of the " mund- 
bryce ; '" ^ the " manbot " belonged to the lord* independent 
of his rights of sacu ; while the " fyhtwtte " went to the 
king, or to a lord by special grant of jurisdiction, and appears 
H£ belonging to the king's right of reservation." These pay- 
ments varied with the wergeld, but were usually 30 shillings 
for a twyhyndesraan.* Another payment of 120 shillingB 
(the same aa his "bnrgbryce") was the " oferhyrnes," or 
" oferseunesse," made for a breach of the king's personal 
peace ; but, from its original meaning as a privat-e fine of the 
king, it came to be u&ed in the sense of a punishment for 
disregard of different state commands, such as disobedience 
to a summons of the court. lu practice, however, no rule can 
be laid down as to the amount of the peace-money, since it 
was usually settled by agreement with the accused. The 
expiation by money was but gradually taking the place of 
the old outlawry, and, under the growing theory of punish- 
ments, the state only as an act of grace allowed composition 
to the accused. 

While Anglo-Saxon law has clearly distinguished between 
expiable and inexpiable crimes, it must be understood that 
the king always possessed an unlimited power of pardon ;^ 
although the exercise of this power was to be understood as 
exceptional. So that, in one sense, no crime was absolutely 
inexpiable. In cases where a criminal forfeited his life as a 
punishment, he was sometimes allowed to pay his own wer- 
geld to the state that his life might not be taken,^ just aa 



> Maurer (p. GO) hold* thtt theie were the component parts of the old 
"drihIiDbeAh" (.Stbelb. 6), or lord-ring, the eqalritent of Ihe Monreg^rui 
" logbsugr." 

• Edm. U. 8. • V,d, Wflita. p. 4M, 

• Ine. 70, 78 ; Cn. L 8 ; Heor. 4B, { 6, *c. 

» Co. U. 15, cf. Schmi'l, p. 829. • Ine, 70 (Pr.). 

' Cn. 11.13;... " wealde »e coninge ptet &iSe»." Ine, 88, 5 1 : . . . " ntal •! 
»i parcere relit." Alfred (Elnl. 49, J 7] declared treftchery to a lord to ht 
Inexpiable, lint pardim wai reierved by Edgar |UL 7]. 

» jEthelr. VHI. 2; Cn. II, 62. 
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formerly paj-ment was made to escape outlawry. Snch ptin- 
ishmeiita as death, and cutting ofif the hand,' could be paid 
for by the offender's wer ; slander, which forfeited the tongue, 
by half the wer.' " And be it in the king's doom whether 
he shall or shall not have life."' In this way, the many pun- 
ishments to life, body, ^edom, property and honor,* might 
be forgiven by the king. 

Outlawry and compositions did not apply to a slave, who 
was made to suffer with his skin, castration, hanging, stoning, 
branding,' and like penalties, for Ms crime. No composition 
could be exacted, since his lord would be effected thereby. 

It is DOW easy to understand the summarj' of offences in ; — 

Hekr. 12, S I : "Ex hti placids qnaedam emendantor C solidis 
[i.*., 240 old shillings, the equivalent of the borgbryce}.' quaedam 
wera, qoaedam nita, qoaedam non possant emendari, quae eaot : hus- 
breche,' el bernet, et opeDtbifthe. et eberemorf, et hiafordswike. et 
infraclio pads ecclesiae vel manos re^s per homidditim falso add 
witchcraft' and counterfeiting*]. 

S 2 : " Haec emendantur C solidis : grifebreche, etretbreche, fore- 
rtel," bnrchbreche," hamsokna.'* ftjmonfirina." 

S3:" Haec emeodantar wera, si ad emeodalioDem Teniae : qui in 
eocleaia fecerit homicidtiim : persolutio fnrU vel robariae ; '* qui forem 
pl^iatum amiserit; qnt ei obTiaverit, et gratis Bine Tociferatione di- 
miuriti qui ei conaentiet in aliqno; homicidium wera solvatnr, vel 
weraUda nectar ; si uxoratoe homo fomicatar ; " qnJ ridoam dnzerit 

> Alfr. a. • Cn. n. 89. » loe. 6 (Pr.)- 

* For the pn«»t))te puniehmeDt* vidt SchmJd. p. 856. Abo cf. Charier So. 29, 

' Ine, 3, j I ; A"'- 25, S 1 ! loe. 24 (Pr.) ; «theljt IV. 6, f 6; Co- n. 82. 

* Ct. Bku. 35. t 2. 

' Cf. Cn. IL 64, f or hoiuebreaklng, anon, open theft and kiHtng, and dii- 
loT*]^ to one'* lord. 

* Atbelit. n. 6 ; Cn. n. 4, Cod. Dip. DXCI (App. No. 20). 
■ .Atlielr. m. & 

!• .filhelr. V. 3L II U., bnrhbryce, cf. Heor. 10, { 1. 

° A teu crime than honsebreating, of a timilar kind. 

" HarboTing an ontUw, cf. ,Ethel«t. IL 20, J 8; V. (Pr.) J 8; Edm. IL I, 
I 2; Cod. Dip, DCCHV, DCCXIX. MCCCIV. 

» Henr. 88, S 4; Anh, XV.; .Sthelr. VIU. 4; Cn. 11 47. 4c. Of. Henr. Ml 
I 21. 

" Cf. Cn. n. 64. 
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ttntfi aDum annum ; qui ia hoatico, vel familla regis paccm fregerit, si 
ad emendandum venire poterit; si praepositus pro firmae adjutorio 
witam eiigat' [also add rape' and kidnapping^," 

Havtug stated the ADglo-Saxon system of fines and pun- 
ishments, it is now necessary to unfold the actual course of 
the procedure in which these were employed. The hundred 
courts were competent to judge only of the minor offences ; 
treason, cases of outlawry, theft punished by death, secret 
kniing, counterfeiting, arson, hamsocn, resistance to law, har- 
boring outlaws, premeditated assault, injury to the highway, 
&c.. belonged to the jurisdiction of the higher courts.* 

Unlike the action of movables, the criminal procedure was 
begun before the court,' and the Anefang of movables found 
no corresponding act in criminal law ; but in both it was the 
individual who put the judicial machinery in motion, and 
himself summoned the defendant. The action was brought 
to compel the defendant either to make compensation or clear 
himself of the charge. If it were a case of homicide, the 
defendant must give pledge to pay the wer ; but, if he re- 
fused, his contumacy was met by outlawry and the use of 
private vengeance. The plaintiff must summon the accused 
three times in the presence of good witnesses to appear be- 
fore the court,* a formula corresponding to the mannitto of 
the Lex Salica (c. 49) : — 

IIbhr. 82, § 1 : "In omni causa, si qnis inimicum residentem 
habeat, Don ante impugnet eum, qtiam ipsum ter et per bonoi leslei de 
rtcto requirat." 

Will. I. 47 : " Si quis malam habens famam et de infideUtate rec- 
tatuB tertio vocattu non compared" 

Henr. 41, S 2 : " Qui residens est ad domum suam, tubmontri dehtt 
de qaolibet plaeifo eum leittbut, et si domi est, ejdem dicatur, vel dapt> 
fero, vel denique familioe suae hberae denunciatur." ' 

■ It ihould be added that taiie impriaonment (Wili. I. 4). wounding (WItl. L 
10), and trespus (Cn. H. 80 ; Henr. IT}, were eipiablo. 

I Cd. n. S2. ' Ine, 11 ; AlCr. (Elnt.) 16. 

* Henr. 10, SI- ' CT, Scthm, Procfd. de L. Sal. p. 79. 

* Vide lapra, p. 192, for the vaual form, which curreaponda doaelj to the 
icltm eoHocare of the Lex Salica. 

' Henr. 42, g 2 ; — " Et idem coram tealibua auacepil. ut negnrl bod poaiit." 
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It was one of the fanduitental peiaooal ngiits ftoeosded by 
Genoaa Uw* tL&t the »ccased sboold hxre a term id vUch 
to replj uid pr^aie his prooC, and th^rriijr the deCendaiit 
WM pemntted at least sfrren daja before the aewmbling of 
the COTut, as Qsul in the noraUea procedure and actioiis 
hm^t before the ihbe court : — 

llcn.7, 1 1: " Debet K 
Ttl waftoJMffx dBodooM in «bbo ooa g n ^ n, M ler fa^tai*] a 



After thb extrajudicial snnuDOOS, the defeod&nt was le- 
qoired to make his appearance, unless detained by a legal 
enoiD.' The aecoaed must aosirer because o( the force resid- 
tog in the fonnal Btnanioiis made hy the plaintiff, since a refusal 
^ren to the plaintiff's demand vras punished the third time 
b}* the fine of the king's " overseunesse " (120 shillings). 
That is, the act of the individual who made the s 
was regarded as a con^titnent part of the procedore, and d 
regard of it entailed a heavy fine : — 

i£tHEL8T. IL 20 (Pr.) : Si qnis gemotnm, id est pablicum ooi 
torn, adire tuperiederil ler, tmendet oetrhyntettam, id est rabaodi- 
tionem regit, ii plaatnm ipsom VII diebas praeaimciatam ■it." 

But the penalty gainst a delinquent might be turned 
against the claimant, who did not appear to substantiate his 
cbatge ; the rigor of the law, acting, as Sohm has said, like a 
two-edged sword. In a case where charges were made that 
a thief was wrongly slain is found this provision : * — 

jEthelst. II. 11: . . . "and if the kindred of the dead are not 
willing to come again to the appointed term, let each one vho hefon 
made iKe charge pay 1 20 thiUingt \i.«., the ' overaeanesse '].* " 

In fact the provisions against unjust accusations in Anglo- 
Saxon law, were many and severe.* 

■ SiCKel, OcKh. de< DeuUch. Ger., p. 68. 

' The cnrrectneM of the nnmber " leptem," o( which there ii Do doubt, !■ 
■hown bjr Henr. 41, f 2 ; «, 1 1 ; 61, 1 9, and other pi 

• Vldt lupra, p. 196. 

• Ct Henr. 74, f 1 

• The remainder of th* lactioa ii quoted inlh^ p. S 

■ Cf. Edw. I. 1, f G, ud iliiiUar paMiget. 
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It wiE be necessary here to note a peculiar case, arising 
from the use of vengeance. All German codes regarded 
theft as a heinous crime, and it has been the subject of many 
laws which provided that the thief caught in the act could 
be immediately seized and imprisoned ; or, if he resisted, 
killed. As before said, the common requisite in the use of 
vengeance was publicity, and this, therefore, gave rise to the 
necessity of the hue and cry' {clamor) in pursuit of a thief: 

Will. I. 4 : " Si quia latronem sive furem, sine elamore et insecu- 
tione eius, cui dampnum factum est, eeperit, et caplum ultra daxeril, 
dabit X solid, de hen-wile, et ad primam divisam faciet de eo justitiam."* 

Such offenders, if caught in the act, had no right to the 
usual term in which to answer, and could be imprisoned im- 
mediately.^ This procedure is shown by the passage just 
quoted, where, too, a fine of 10 sol, was imposed for a wiong 
use of the lujare (" henwite "). Like the summons, the ligare 
was an extrajudicial means of bringing the offender before 
the court. If no resistance were made to the seizure, the 
accused necessarily made his appearance, and the procedure 
took its regular course. He might then go to the proof and 
make denial: — 

Ine, 28 (Pr.) : " Qui furem ceperib, habeat inde X sol, et rex 
ip8Dm furem, et parentes ejus abjurent ei {actionem." S 1 : " Si re- 
pugnet vel anfn^at, reus ait witae." § 2 : " &' negare velil, abneget 
tecundum modum pecuniae el witae." 

Or, if he confessed, and was condemned, he must pay his 
wergeld, or forfeit his life : — 

Ine, 12; "Si fur capiatur, mortem patUtur vel vitam suam were- 
gildo Huo redimat." 

WiTHR. 26 : "If any one seize a freeman in the very deed, then 
let the king have power over three things : whether he be alain, of 
Bold over the aea, or free himself with his wergeld." * 

■ Sohnj BBTi that, " The cr; in uiuient Frtui<:« wu calleil Au, Aui (Grimm, 
Rechto Alt., p. 878)." 

' Cf. Will. I. 60: "Qui clamnre aiidito inaequi supencderit, Je aoraiia erga 
regem emendet. nlai se juramenlo purgRre potuerit." 

» Vide ^IheUt. II. 1. anci Solioi, ProcM. de L. Bnl. p. b6, ff 

• Cf. Henr. 69, § 2B : "Si leervm] in mortiflrainlibus handhalibenda ail, sicut 
liber moriator." 
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But if the supposed thief fled, or offered rei^istance to the 
ligarey as was usual from a hope of escape, he might be slain 
on the spot. The aim of the subsequent procedure was to 
save payment of the thiefs wergeld by the slayer ; ^ to justify 
his use of summary vengeance : — 

IxE, 16 : *' Qui furem Occident, debet inverUare cum juramento, quod 
ittum evlpabilem et de vita forisfactum ocetdiuei, et non solcatJ* 

Ine, 21 : *' If any one claim the wergeld of a slain man, he (slayer) 
may prove that he killed him as a thief ; ' the kindred or lord of the 
slain are not admitted to the proof" * § 1 : ^ If he conceal the deed, 
and afterward it become known, then the way to the oath is open to 
the slain man, so that his kindred may purge him." ^ 

The claim ez delicto had been already satisfied by the death 
of the offender.^ 

It will be necessary now to continue the regular course of 
the procedure before the court, with both parties present. 
There was first the litis contestation consisting of the solemn 
chaige by the claimant and the confession or denial of the 
accused, followed by the judgment. The judgment separated 
the litis contestatio from the proof. The pi-ocedure at the 
first assize was closed by the judgment ; the proof was given 
at a second assize : — 

Hl,Oth. and Ead. 10 : . . . '* so let the man [defendant], if the mat- 
ter was adjudged, do the other his right in seven days, be it in prop^ 
erty or through an oaihJ* 

This shows, then, that the proof went on at a term subse- 
quent to that in which the judgment was given.* 

^ Sohm (p. 88) has well shown that the procedure did not aim at a pursuit of 
the delict coiiimittcd hy tlie tliief, but at disculpation bj the slayer. 

' In Ine 8o, he swore that he killed him " f ugientem." 

* Cf. the Latin text : . . . " et non solvatur ipsius occisi congildonibus vel 
domino suo." 

< Atheist. IL 11 : ** Dictum est de illo, qui culpam exigit pro fure occiso, ut 
eat se tertio, et duo sint de cognatione vel tribu patris, tertius de cognatione 
matris, et jurent, quo<l in cognato suo nullum furtum erat pro quo vitae suae 
reus esset ; et eant alii cum xii, et superjurent eum in cuntaininationem, sicut 
ante dicebatur/' 

> Sohm, p. 89. 

^ Cf. Lex AlanL 80, § 3 :" In uno enim jdacito mallet causam suam : in 
ucundo si vult jurare, juret secundum constitutam legem. £t in primo maU« 
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The procedure was begun by the fore-oath of tlie plaintiff, 
who thus declared his bona fidtif iu aolemn form;i but, like 
the fore-oath sworn in the A?ie/anff of the movables proce- 
dure, it did not act as proof. It prevented malicious men 
from making false and baseless accusations, and required that 
the existence of a real offence should be shown as a base 
for further proceedings. * Employed not only in civil but 
criminal actions, in both the fore-oath must contain the chief 
facts of the allegation ; this was the case in the action for 
debt' and stolen property,* and, on the other hand, where 
the kindred claim the wergeld of a slain man on the ground 
that he was not a thief : — 

^THELST, II. 11 : " Dictum est de illo, qui culpam eiigit pro fure 
occiso, ut eat se terlio, et duo sint de coguaLioue vel Cribu patriB, 
tertioB de cognatioue matria, et jurent [in the fore-oath] guod in eog- 
uato tuo nullum furtuin eraC pro guo vitae tuae reus easel." 

The oath given as proof at the second term is then described 
by the remainder of the section, viz. : — 

" Et eaut alii cum XJI, et auperjurent eum in contaminationem, 
sicut ante dlcobatur." 

The fore-oath, which seems to have played the same part as 
the obsolete "tangano" of the Lex Salica,' was a regular 
part of the procedure, never to be omitted : — 

tpundeat aacramenlules, eC fldeiusiores pniebeat, sicat tei linl>et, et nadium 
luum dotiKt Miiao Comitii ie1 illi Centenario qui pr&eest, ul iii conelituto die 
Hut legitime jureC, aut si culpabilia est, componat, ut per □egieclum aon ev»dst." 
Vide al«o K. Maurer, Krit. Uebers. V. p. 204. 

» Cf. Lei BaiuT. Deer. Taw. (De Pop, Leg.) VI. : . . . "dicat. qui quaerlt 
debitam : Baec oiihi injuBie abgtuliati, qu&e reddere dubes, et cum tot lotidii 
componere. Keiu vero contrii dicat: Nod Iioc abituli, nee componere debeo. 
Ilenita voce requisitor debili diuat: Extendumut dexteru noBlrai ad iiutum 
iudicium Dei. Et tunc manua dexleraa uterque ad coelum exlendat." 

■ A clear example of its nature ia aliown by ■ proTiKion that tbe material 
evidence of a trouod shown to tbe court dispensed with ibe fore-oalli. Hear. 

3 6: "SivulDui fiat alicui, et accusatus oeget, se [det'eodam] MXto juret 
tine praguranunlo, quia tang\ds el iitlnue ipiHiiiJoraSe pracvfacmiil." 

* Vide tupra, p. 198, and Arch. X. 10, 

* Vide tupra, p. 208, and Anh. X. 2. 

* Vide Solim, p, eS. 
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fTBELST. n. 23, 1 2: 'Et f 



Of.lL22, 1 S: •ABdletBote»«atkm«rfceaB>ttad."i 
The fore-oath oonld bs swam m^^,* or with oatb-helpers, 
and had th« aune Aanis as the SBbseqaent o«th in proof ; it 
comeponded to this last, and vas single or tariple, &actDm, 
noo-fractum. planam or ofaserratam, aocordlnglj : — 



Cst. n. 22, J I : - - - 
plid yrarfMrnmrmlt, tr^fax ladk ti^plid pnejnnmento." S 3 : *- Si 
U^Bs tu^voU CTBdnflaM hmajaeai ad MlgjiuiHwat^m pro «o, uL. 
Si Doa habeM, ipaa tkynaa fawm mm pnejnrat."* 

In answer to the foi«-oath, the accused most either confess 
or deny ; he coold hare no positiTe afiaeitions to establish by 
way of exceptions, as in the procedore of ntovables. Then 
followed the judgment. 

In Romaa Liw the judgment decided the dispute between 
the litigants on the ground whether the claim was rightly 
founded or not, and afttsr the heaiing of evidence. The Ger- 
man judgment, on the contrary, did not close the judicial 
procedure, but was given hf/trre the heoriug of proof. " The 
former decides that the claim of the plaintiff is, or is not, 
materially founded ; the latter that the claim and counter- 
claim are relevant or not, from the procedural point of view. 
It condemns the accused who confesses to pay the Boe, or the 
accused who denies, to furaish proof."* So that the judg- 
ment was as a rule pronounced against the defendant. Apart 
from the presiding officer of the court, the judgment wa^ 
theoretically given by the whole assembly ; but, practically, 
and from convenience, often by a chosen number of "ju- 
dices : " ' — 



I HifcWm.lU: Heor 64, (9t 66.18; Arh- 1. 6. 

* It *eems lerf iloubifal whether the occosed mbo cooid h>*e pren ii fbrft- 
oatb when *e tliiok a[ iu tutlnre uid aim. But viik Scbmid, p. 6TB, for th« 
Terj (canty «uthoritie«. 

• Cf. Anh. V. 8. 

* Sohm, p. 90. Cf, L. Sal.. 66 -. " Rschine bnrgii judicivetunt, at aut »d m«o 
unbul&ret •m fldem de conipasidoDe (»ceret." 

• Fiifa North American BeTieir, July, 187*. p. 213. 
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Hekb. 5, § 5 : " Judicea sane non debent ease, niet quas impetitua 
(accused) elegerii ; ' nte priiu audiatur vel judicetur, quam I'psi elt- 
gnntur ; et qui electia oonsentire diatulerit, nullus ei communicet, 
donee obtemparet." 

Nor could it be said that this was a proviHion only arising 
from the inSuence of Norman law, as is Bhown by the earlier 
Anglo-Saxon laws: — 

Anh. I. 3: "Poatea vel coactus rectum facial, qui antea gratis 
nolait. Duodecim iafunen. i.e., legis homines, debent rectum diicemere 
WaliB et Anglia, VI Waliaci et VI Anglici ; et perdant omne quod 
BOum est, ai injuate judicent, vel »e adlegieiit, quod rectius Qeacieninl," 

Ethels. III. 13: " St Judicium tlat, ubi lagiti coruenterint f li 
dissideaitt, ilet quod ipti VIII dicenl ; et qui supervicti erunt ex eis, 
reddat nuusquiaque VI diraidias marcaB."' 

The language of the sources has no reference to a presiding 
officer when speaking of the "judicea" and the judgment. 
The proviaion of jEthelred III. 13, moreover, haa reference 
to the same body mentioned in Henr. 5, § 5, above ; for the 
latter ia completed by a succeeding aection, as follows : — 

Henr. 5, § 6 ; " Quodai in judicio inter partes oriatur diasenaio. de 
quibus certamen emerserit, vinoat seiUentia plurimorum." ' 

The "judicea" were taken from the "best of the county," 
but probably acted under the direction and advice of the 
presiding officer, who was supposed to be conversant with all 
the old cuatoma.* They were under obligations to render 
justice, and the many provisions for clearing themselves of 
an unjust judgment by an oath to their ignorance proves, as 
a rule, their unprofessional character. '^ An example of their 

' Cf. Henr. 88, { S: "Jadicei lane non debent eiie nisi qaoa impctitui ele- 
gerit," 

'' It leemi hardl7 Deceiauj to reiort to the explanation whiuh Briinner 
(Schwurg. pp. 403, 404) hm gfren, in order to ihotr that It did not relet to the 

> Cf. h1>o Henr. 31, i 2. 

' Anil. III. 4, 5 4: " Videat qui scTram tenet, ut temper «d*t, qaae ait 
aniiqua temrum in»titutio vel popull cansuelodo." 

' Edg. IIL 3 ; " Et Judex, qui injuaturo judicinm jndicabit alicui, det rejl 
CXX aol,, nlii jurare auileat, quod rectiua neicirii, et admannial tcfrae pntetvl 
emendam illam ad nfianum n>g!>." Cr. Cn. 11. 15, S 1 ; Will. I. 18, Ac. 
19 
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As a formal contract, the " vadium recti " could not only 
be employed in the form of mortgage, but also of bail {fide- 
Juiiio, Bilrgichaft) ; and although the relativeu of the accused 
were not bis legal securities, it was most natural that they 
should undertake the pledge ' : — 

IiTE, 62: "When* a man is charged with an oRence, aod he is 
compelled \a give pledge, and has not himself aught to give for pledge, 
then goes another man and gives hia pledge for bim,' as he may be 
able to arrange, on condition that be pass under his haad,' until he 
[|defendaDt] can free himself from the pledge ; but, if afterward one 
accuse him [defendant] again, and he is compelled to give pledge, and 
he who before gave pledge will not be answerable for him, and be 
[secoDd plaiutiS] take possession of him, bo let htm lose the pledge 
which he before gave." 

If the accused fled, the pledgeor must pay the indemnifica- 
tion and the offender's wergeld to the king, or, as the case 
might be, the "wite" to whom it belonged.^ The Mercian 
law gave a respite to the pledgeor of one month in which to 
bring the defendant to court ; if he could not do so, he cnuld 
swear that he did not know the defendant was a thief at the 
time he made the pledge and eatabliuh his bona fides, but was 
not relieved from making compensation.^ If the accused 
gave this pledge, the means of satisfaction was in the hands of 
the plaintiff; but the accused was often a delinquent. If 
from inability the defendant could not give security or bail, 
he must go to prison : — 

1 Edw. n. B; ^iheUi. 11. 8; Hear. 8, j 4. 

s Cf. the rubric and first aentence* of lli« Latin text; "De accuaato pro 
delide et iterum fuit accusatui. B2. Quiodo aliquis. . . . nee habel aliquid ad 
dandnm ante certaraen." 

* Vide Alfr, I, § 8; MlUelr. I, 1, } 7. 

* The terniB uniJer which the defendant pasted into the control nl the flde- 
Juiior are gi>en in : — 

Henr. 69. § S : " Liber qui «e radii loco in alteriiu poCeitate oommiaBrlt, «t 
ibi coDititutiu dampniim aliquod cuilibeC feuerit. qui eum in loctiiit vadii ntiee- 
pit, aut dampnum aolvat, aui liominem in mRlio productum dinltlat, perdmt 
limul debitum, propter quod eum in radio suacepit; et qui dampnum tKit; 
demiaiQi, juxta qualitatem culpae, cogatur emendare." 

* ^thelr. in. »: Ca. U. 30, { e. 
" Will. L 8. 
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Edw. TI. 3, § 2 : "Si neutrum habeat, nee peeuniam snam nee 
aliam plegium, tunc servetur ad juilicimduni." 

Cn. II. 35 (Pr.) : " Si quia amiciB deatitutua vel alienigena ad tan- 
tnm taborem renerit, ut plegium aon habeat, iu prima tihte, t.e., acca- 
aatioDe, ponatur in carcanno, et ibi Eustineat, donee ad Dei jadiciom 



If, however, the accused were contumacious, he brought 
upon himaelf graver penalties, finally crowned by outlawry. 
Refusal three times to obey the mimmons, eh said, was pun- 
ished by the fine of the " overseunesse." and then judgment 
was made by the tribunal condemning the accused. The law 
of jEthelstan (II. 20) quoted above,^ which treats of this 
procedure, gives uo hint of any judgment intervening between 
the defaults and the seizure. But in rehearsing the same 
procedure of default, it is said by : — 






habens famam et de iuSdelitate rec- 
iparet, quarto die oitendurU tummoniloret 
habeat, at plegios inveniat et 
copiam Bui fecerit, jadiceiur give virna 



I 



Will. I. 47 : " f 
tatua tertio vocatus 
(re* df/a/lat et adhi 
juri pareat. QuodB 
eive mortuua." * 

This then shows that the plaintiff with the witnesses of the 
summons must prove the three separate actl^ of summons, 
which had been disregarded ; and repeat the act once again. 
Then judgment was declared against the absentee : — 

Henr. 50 : " Si quit a domino vel praelato suo de nominatis plad- 
tis secundum legem iuplitcilatus, ad diem coodictum non ventrit, 
omnium piacitorum, de quihus iiominatim inplaciCabatur, incurrit emen- 
dationet, nisi competens ajiquiil reapectaverit" 

That is, judgment was made condemning the absent defend- 
ant to pay the fine. Although there is no express mention 
of the judgment in this last passage, it is made in another 
law bearing on this very point : — 

' Edw. and Oalh. 8 (Pr.) : " Et ai qaia ordinatua tcI furetur, vel praetietnr, 
»b1 purjurel, »el fomicetur. emendet aitut ftctum erit, «ic weram, ale witam, 
lie lalialit. et orga Deum aaltem cmendet jaxtx aanctoruui canonam doctri- 
nani * el p/eginm faciat ind», tal millalur la canere." Cf. Edv, and Gulh. 4, { 2 ; 

Cn. m. 13 i hW. 6S, gs. 



' Supra, p. 284. 



■ PiACn. n, 25{Pr,). 



I 
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Hbnr. 53, § 1 : . . ■ " et si de nomimitis et sueceptiB placiUs pulsa- 
baCur, nisi competeoB aliquid Intervene ric, reut omnium jadieetur," 

The delinquent who still held out, and would not give 
Hatiafaction, or pay the fine of the overseuimgfe, was pursued 
by seizure of his property. At this point ia to be found a, 
striking conipiiriwn with the earlier \a.\v of the Salian Franks. 

The criminal procedure of the Lex Salica proved inade- 
quate, in that, only if the accused were willing to make the 
promise to fulfil the judgment, could the accuser receive any 
compcQ^atioQ through the execution ; and, if the offender fell 
under the ban of outlawry, it was profitless to the claimant ; 
that ia, the accused had power to decide whether the claim- 
ant shoulil have satisfaction or not. The Salian criminal 
procedure aimed not at procuring so many solidi for the plain- 
tiff, but at bringing the offender under the control of law; 
so that a refusal to give satisfaction was followed not by a 
procedure of executi<ni but of contumacy.' The Anglo- 
Saxon law had reached a higher development. Outlawry 
was, &om the growth of the theory of punishments, a last 
and severe means of direct coercion, which befell the recalci- 
trant offender ; and the procedure, instead of aiming solely, 
in case of a refusal to give satisfaction, at bringing the 
offender under the control of law, also aimed at giving the 
claimant pecuniary compensation. This is the clear expres- 
sion of every provision relating to contumacy: — 

^THELST. II. 20, § 1 : " Si tunc [i.e., after judgment against tho 
delinquent] ettam rectum facere nolit, nee overhymessam reddere, 
eant seniorea homintt omnet, qui ad earn curiam obediunt, et captant 
{juicifuid habet, et eum mittant per plegiura." • 

Cn. II. 25 (Pr.):. . ."videatuF qui quarto placico mittantur ad 
eum, et inveniat tunc plegios, si possit; si non posait, eisuperetup 
[seized] sicut alter utrum poterit, aive vivos sive mortuus, et capialur 
onrne qaod habtbit." 

1 Siibm, Proc^d. de L. Sal. p. 122. Sobni >1to m;i, In regard to tbe previous 
diacuaBioni on outlswry: "That which, loolcing from the itaDdpoiDt of the 
composition ayatem, Is to us the procedaro of contumacy, would be, looldng 
from the standpoint of the ancient criminal ayaEem, oQly [be execution of tbe 
primiliTe procedure of delict. The fida Jhcla would be oeceasary, in order to 
replace the ancient and severe execution by a new Hud nmch milder form. 
which aimed at recoTeriug the flue." 



THE ASGLOSAIOy LEGAL PBOCUKTU. 



EvtTj eSort tu aade by vhich pR^iertj shoold be foand in 
[wjriMiit of the -^ orenesneaw " and the pUintUTs claiBo. If 
tlw fmpertj tfid not saSce, he wu Ibreed to find bail for the 
MMWnH, That ttam wis the poipcne at the pn>cedaze is 
sbowB faj the section of Cnnt Bufriadiin^ to the one ja«t 
qaoted: — 

Ql. n. SS, f 1: -Si III rt iji I I' iiyrtdh ^m,- nfiqm 

"-"- - ' -' ijii liiiifiiii.iiiiiiiiiiii iiBriTiii-' 

That the pfoeedore at ooatumaej in Ai^V>-S«xon Uw aimed 
aSto at rendesing aatia&etion to the accuser, there txa be t»o 
doobt. Farther c ontom acy sod resisluic* to the Uw, as 
be&n laid down, oooU be met by sammary pumsbment : — 

jEtbklst. n. 20, 1 5 : •• S pkgiaia aoa htbeai, idem capntar." 

— t 6: * Si rep^Mt, ■ cw'J^t , Bin aafiagiei.' 

Hzn. SS, f 1 : "Si repagaet et oogitar. tea J ttm r. ' 

n^ht, then, forfeited all right to piotectioix, and be be- 

earae yf^fa^ an outlaw : — 
.0.20,18: "St » 



bpweraa,««wtf«M 

HEn-U, (1: -"Si 

Le&viog the oatlaw, the procedore of proof by the aocosed 
at the secoad term will be now treated. 

It will be neceseary, first, to determine to whom the proof 
was awarded ; aod, next, to explain the system of proof itself. 

(a) The jadgment in criminal actiona havii^, as a mle 
coodemaed the accused either to pay, or prove his innocence. 



me, alNk Ib*, H for ■ e 
VdMd frea lart er Ua <rf ft rim. 
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the proof, therefore, on natural principles of equity, was 
usually awarded to the defendant. But in certain cases the 
plaintiff went to the proof: — 

When B. criminal caught in the act was pursued with 
the hue and cry, and brought before the court with evident 
marks of crime about him, the proof was awarded not to the 
accused, but to the accuser, who must swear with oath- 
helpers as to the guilt of the accused. Von Bar^ has ex- 
plained this and other cases on a principle of presumptions 
(^praegvmptiones ju,ri» et de jure) of the defendant's guilt, 
which under the circumstances seemed most probable. To 
allow the defendant, under solemn forms, to explain his inno- 
cence, when he was presumably guilty, was mere nonsense ; 
and, therefore, the proof went most naturally to the plaintiff, 
who asserted the defendant's guilt, and whose oath was streng- 
thened by irreproachable men. But if, on the contrary, the 
accused had immediately given himself up, it was the pre- 
sumption from this act that he was innocent, and so be went 
to the proof himself.* In the earlier law, the possibility of a 
false accusation in regard to a criminal caught in the act was 
never considered, and it was reserved to the later German law 
to permit to swear, «.^., that the object claimed to be stolen had 
been placed on his person by force ; but, even in that case, 
the accused must not have kept the object concealed, that his 
neighbors might have no reason to suspect his truth. 

Against KostUn and others, Von Bar has shown that Ger- 
man law did conceive of the Roman distinctions of ca»u» and 
culpa* That one should be held always answerable for 
injuries inflicted by what might be in itself a meritorious act, 
was a principle too barbarous even for the rude idea'i of justice 
among the ancient Germans ; but still the doer was in many 
cases foi'ced to make compensation for such an act. Where 
was the line to be drawn ? Had the doer exercised that due 
care which would he expected of an intelligent man, he was 
free from culpa ; and this was decided according to the prob- 
abilities of ca»u% or culpa in the act. 



' Beweiiurtheil dei germ. Proi^. pp. 5S-9S, 
3 The oath ww then iwom u in Ine, 28, J 2. 
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(1) If the injury happened from the disobedience of cer- 
taiQ fixed police regulations, the doer was held responsible : — 

Ine. 40 : " Ceurlea weorSig, i.e. rustic! curCillum, debet eue ciaasum 
aestaW aimul et hyeaie. Si diiclautum »U, et introeut alicujos ricini 
a apertum, ni7 



\cipiat, eed educat et patia- 



Bui capiiale per bi 
tur dampuum bul 

The owner of the cattle could not be held for damages, 
inasmuch ma the cattle would have inflicted no injury had the 
close been properly protected, and no culpa could be ahowu. 
Likewise, if a meadow held in common had been left open 
by some of the parties, these mutit indemnify the others, if 
cattle came in and inflicted any damage.' But if the 
meadow had been properly protected, and cattle bad broken 
through the hedge, the owner of the cattle must be held 
responsible for their dangerous habits : — 

Ine, 4^, SI: "Si vero sit animal, quod sepes fraugat, et quolibet 
iatroeat, et dominus, cujus auimal est, nolit ipsum cuatodire, vel non 
possit, capiat hoc in cujuH acra obviabit, et occidat, et recipiat agen- 
friga corium ejus et camem, et patiatur de cetero." ' 
Also, if sti-ange awine were found in another's mast, in- 
demnification was immediately taken by seizure of the swine.' 
(2) Acts not forbidden in themselves, but possibly dan- 
gerous, such as shooting a weapon or di-iving a w^on, 
must be accompanied with the necessary care, to be deter- 
mined from the nature of each special case. Inasmuch as 
Lthe procedure never allowed an examination of the objective 
truth, the judgment in each case was assigned upon the 
prima facte presumption for or against culpa. And, as befoiB 
explained, if there were a presumption of the defendant's 
"In- 
tribi 
tetu 
fori 



For Other regHlations, compare Ine, 29, and Alfr. 36 (Pr.) : 



! habeitt tancemn s 



uBibililati* 



1 InB,42(Pr.). 
" iDTentum est etiam, i 
unMetur vel Inpungiilur. lolnai wi 
let, rtdilal leerame jiu, eC li pi 
juita FJiorfum nriiar." § 2 : " Et [La r 
tribus digitii quam coapU; ■! equali 
tetur." 

* Cf. A\tt. 21. The Bachaenapiegel made the 
for damage* from iti overllnwiDg. 

> Ine, 40. 



■r fersDtur acics e 



i 1 ; "Si antt oculo* 
la eo facto, p'rg^ w 
iitum lanceae lit altju* 
cuapia, line culpa repu- 

of a pond reapooiubl* 



THE ANGLO-SAXON LEGAL PBOCEDUEE. 

culpa, the plaintiff went to the proof with oath-helpers, and 
simply swore to his conviction of the defendant's guilt; if 
not, the defendant awore' without oath-helpera. Where 
intention was charged against the defendant, the stronger 
guaranty of oath-helpera was required ; for while, on the one 
hand, a neighbor would be slow to swear in regard to a fatal 
iiccident that the accused did not act with carelessness, on the 
other, he could easily swear that the chief-swearer, who^e 
character was known to him, would not have intentionally 
struck a death blow. 

(6) In regard to the means of proof, it has beeii said 
already that wager of battle was unknown to Anglo-Saxon 
law ; therefore it remains to speak only of the oath and ordeal. 
Since the witness-oath, sworn as to what was seen with the 
eyes and heard with the ears, was only possible, under the 
peculiarities of the German procedure, within the narrowest 
limits, resort must be had to the oath with oath-helpers. 
The whole power of the oath-helpers, as seen from their 
designation as conjuratores, coniacramentalea, compur gator ei, 
lay in the fact that they swore to the credibility of their chief 
and the purity of his oath, and that their numbers and stand- 
ing strengthened bis assertion.^ This is seen from the decla- 
ration of the oath-helper, as given in : — 

Anh. X. 6 : " By the Lord, the oath ia pure and not false, which 
N. swore." 

Nor could any one as chief-swearer take the oath who was 
not of good repute, or had ever before sworn a false oath.' 
As to oath-helpers, all German codes required that they 
should be full-grown and irreproachable men (" getr^we men," 
"dtt-wyrSe ") ; and from these the oath derived its strength: 

Henr. 66, 3 9: " sxx con sacramen tales habeat, quornm nullua in 
aliquo recolpandus sit." ' 

■ e.g., The owner of n hoUBe, built for him by another which had fallen Dpoa 
and injured the plaintiET. went to the proof without oatli-helpen. 

* While Ihe wltneseet made oath aa to the truth of the plaintiff" a aaiertion. 

' Edw. L S : " Item diximus de iilia homiulbng, qui perjuri fuerint. ai man]. 
fMtQm >it. vel eis Jummentum ftegeril, vel overcjthed fuerit, ut deincep* non 
aint digoi juntmento Bed ordatio." Ct. Ine, 46; .£thelat. U. 25; Cn. IL 88. 

* Cf. Wlbtr. 23; .Sthelr. m. 4; Cn. IL 80, j 7; Will. L U, 16; Anh. L L 
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for a thane 



Rank, moreover, gave additional strength ; 
could have the effect of aix ceorla.' 

That the oath-helpera were not neceasarily taken from the 
kindred of the chief-awearer is proved from the uae of words 
and numerous authorities, as well as the essence of the oath 
system.' Although the oath -helpers swore only to the 
purity of their chiefs oath, it is known that a possibility of 
knowledge on the part of the co-swearer was also considered 
of importance.* Therefore, because they must also be in a 
position to judge of their chiefs character, the oath-helpers 
were naturally taken from his neighbors,* peers,* or kins- 
men.* The number' of oath-helpera varied according to 
the importance of the charge, the property in question, the 
nature of the crime, the amount of the hot, wUe, and the 
vergeld, and the personal trust enjoyed by the swearer. In 
the earlier laws, the oath was reckoned on a scale of "-hides," 
which remains quite obscure, since it afterwards totally dis- 
appeared.* 

In Anglo-Saxon law, the chief-swearer could choose the 
oath-helpers;* but in certain cases they were "named" by 
the magistrate, and the swearer was allowed a choice from 
the whole number : — 

Edw. I. § 4: . . . " Dominentnr ei sex hominei, . . . et adquirat ex 
il]i§ Bex uDum pro animali," '" etc 



r. 64. SS 2, 3. 

B onl; atoda, rtfcdanmtt. 



I FIAm/jra. pp. 21fl, 217; «nd Anh. VIII. 1, 2; Henr 

* Tbe Anglo-SaxoD ezpreaiioni for oath-belpen ■ 
or mtdgfunrfaB. 

* Virii K. Maurer, Krit. Deber. V. p. 204. 

* Edw. L 1, S 4: "Nominentar ei aex homlneB de etidetn geboncipa, in qua 
Ule reildens est." Cf. Hloth. uid Gad. 6 ; jGlhelst. n. 9. 

' V<* Wilitr. 19, 21 ; AHr. and Gulh. 8; ^thelr. VIIL 19,20; Cn. L 6 (Pr.). 
% 1 ; Anh. IL 62, 63 ; Henr. 61, S 2 ; . . , " jurabunt, congruo Dumero C0D«wira- 
BWatalluin, et qualitate parium >uamin releuta." 

' Henr. 64. } 4 : "Qui el parte patria erunt, fracto juramento, qui ei ma- 
lenui cognatione erunt. plane ae Bacrameoto juratoros advertaat." ^'ide, also, 
Aoh. IL 61. 

^ Anglo-Saion laws give Torloiu tiuDiben of oath-belpera, as : 1,2, 8, 1, 6, 6, 
12, 24, 36, 48. 

* For a discDsiioD of the qneitloQ, oide Schmid, p. 564. 

* Jllhelr. L 1. 5 2; Cn. H. 80, § 7, «. 

w Cf. Atheist, n. 9; Cn. II. 65; Will. 1. 14, 16; Henr. 66, S 8. The choice 
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The Anglo-Saxons distinguished between the " ungecoren 
aa," Bworn with oatb-helpera chosen by the swearer him- 
eelf, and the "cjTe-fiS,"' aworn with oath-helpers chosen by 
the magistrate;' and Schmid has deduced the rule, that, 
whenever the oath must be sworn collectively, the chief- 
Bwearer had the entire selection; otherwise, the magistrate 
" named " them. 

The force of such a medium of proofs is more apparent 
when we consider the simple and public lives of the ancient 
Germans, and the opportunity each enjoyed of forming a safe 
judgment of the character of another; that, moreover, a cer- 
tain time elapsed between the assize in which judgment was 
rendered and the assize in which the proof must be given ; and 
that the oath-helper might refuse to swear, if he were not satis- 
fied of his chiefs truth. Therefore, while a witness swore to 
the objective truth, and must state the fact as he with his 
eyes saw and his ears heard, under an appeal to the Deity, 
whether this operated for or against his chief, the oath-helper 
never swore against his chief ; nor could anyone swear to 
his chiefs want of truth. Therefore, with Maurer, it is best 
to decide that the oath with oath-helpers was a means of 
proof of considerable power in that early society, and that 
its raiton d'Stre need not be sought by Rogge,* Gemei- 

b; the magistrele and by the iwearer are both combined In Anh. II, 61. But 

that the oath-helpen were deeignated b; tlie court, vid< MtMr. UI. 13: . . , . 
" praeposliiu nominet ipgam ladam," and Henr. 6Q, S 9. Sometime! they were 
choaen by lot Henr. 69, g 10. 

• K. Mmirar (Krit. Ueber. V. p. 199) holds that the " riiniS " was the equiv- 
slenl of " cjTe-45 ; " but Schmid (p. 566) does not atate clearly what the " ri- 
miH " wa«. 

• T.dt Schmid, p. 506. 

' Maurer. however, points out that tlie very reason wliy those to whom the 
chfef-iwearer was best linown were chosen, was an argument axainst the force 
or the proof, in that they might he led by personal mncivea (o gire a false oalh 
In his favor. But, while we must not gaugt [lie simple living in the earlj' time 
bj the distrustful meaBure of to-day, it must be admitted that the force of the 
proof varied will) the alandards of different times and places. 

• The oath-helpers, as viewed by Hogge (Ueber daa Gerichtawesen der 
Oennaneo). were not a means of proof, but came into existence from the eight 

rengeance and fend. The peace-breaker, who had the choice between paying 
the composition and bearing the feud, was allowed, if innocent, Ut preaeot him- 
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ner,' Wuitz,' and others, through iugenious speculations. 
From thU point of view, it will now be easy to expluu the 
poijition occupied by the ordeal iu the Anglo-Saxon proce- 
dure, and the rules by which it was governed. 

Aa the witness-proof was insufficient, and the pioeednre 
needed the oath with oath-helpers, so. when this last means 
of proof became inadequate, a last resort lay in the judg- 
ment of God, or the ordeal. Of heathen origin,* although 
later encrusted with ecclesiastical forms, the ordeal was held 
to be a means similar to an oracle, by which God, in cases 
which did not allow further decision, would miraculously 

aelf with hia coiurudei in the feud, and with them sa oath'helpen deny the deed. 
The oftth-lielperB biowI on the siile uf tlieir friend, ax iliey would hare done la 
the feud. Against this, Maurer (1) citea Wilda to show thai no audi ulioicQ 
was allowed. That il waa not a quettion in regard to ontli<lielper« ae to wliich 
party could bring the greatest number of men Into the field, but whetlier the 
charge was veil founded or nut. (3) That oath-help was found as far bauk tu 
the aourcei go, in dtnl aa welt as In crimioai caaea ; ao that it could not have hud 
■nch an origin there. Rcigge here mainlaina that the criminal procedure waa 
older, and that oatli-helper* came into civil caaea later; but Maurer (p. 209,tt.) 
aho"* thia to be untenable, and opposed to the whole meaning of earlier law. 

I Gemeiner ( Ueber Eideahiilfe und Eideahelfer des alleren deutschen Kcchtet, 
lOff., 8T-S) holds that the wager of battle waa the original meana of showing the 
purity of an oath. In thoae cases which were expiable, it had first been replaced 
by tbe oath-help ; and excluded feud the mora fittingly becauae in the wager of 
battle each party was originally accompanied by an attendant, who afterward 
became the nucleua of tbe oath-helpers. But feud, compoailiona, and oalh-helpera 
are found side by side. L. Sax, 18 (Merkel). Moreover, there ia no mention of 
wager of battle in Anglo-Saxon law. 

* Waits (Deulache Vertasa. I. 210-2. Sx.] declarea againat Rogge, and, with 
better reaaon, asaerls that oath-helpera were originally taken from the kinsmen ; 
that, becauae the kin wtre obliged to make recompense for the offender's wrong, 
they had a corresponding right. i[i caae the offender waa innocent, to prore the 
charge was unfounded ; and that the right of election, and the choice of those 
oataide the kindred, were s later development, Thia origin caused the (.'lose con- 
nection which existed between t!ie oath-helpers and the ainounc of the compoai- 
tion, as if payment were made with oalha instead of money, Maurer argues that 
this cloae connection, unfortunately for WaiCx, existed in civil cases alao; and 
therefore another explanation muat be given. Moreover, there ia no proof thai 
oath-heiporiginalEyeoincided with kinship; while, oo the contrary, although kins- 
mea are mentioned as oath-helpers in the Lex Sallca and ihe earliest laws, so also 
are those outside the kindred. Therefore, because oatli-helpers loiufiimei came 
from the kindred, it ia not Just lo conclude that they could come on/y from that 

) Maurer seema to have ehown Ibia fully againat Wilda. Krit. Ueber. V. 
p. 216,0. 
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assist the innocent and unveil the truth. And, when per- 
mitted, it was regarded by the pei-aon concerned as a favor ; 
since it allowed a last, although desperate, possibility of 
gaining a suit already lost.* The three varieties of ordeal iu 
Anglo-Saxon law were those of fire, water, and the morael, 
The candidate must fast three days, and was then led by the 
priest to the church, where mass was celebrated.' Before the 
communion was given him, the priest urged the candidate to 
a confession, if he were guilty. If silent, the priest then 
administered the communion to him. Before the ordeal of 
fire or water, of which the accuser had the choice,^ was 
recited the adjuratto. 

In the ordeal of cold water, holy water was prepared by 
the priest before mass, and taken to the p!ace of ordeal. 
Having given the holy water to the candidate to drink, the 
priest recited the adjuratto, which adjured the Deity to take 
the innocent within the waters, but to cast the guilty forth 
from them. The accused was then disrobed, kissed the Bible 
and crucifix, was sprinkled with holy water, and thrown into 
the water. If the person sank, he was innocent; if he 
floated, guilty. 

For the ordeal of fire and hot water, the same number of 
men from each side shall be present in the church where the 
fire is lighted. These men, who must have fasted and have 
abstained from their wives that night, must stand on each 
side of the space. Into this the candidate steps, and, grasp- 
ing the hot iron, carries it across the floor nine feet distant. 
The hand is then covered, and opened again in three daj's : 
if the wound had festered and showed bloody matter (^taniet 
erudescena'), the accused was guilty; if he was uninjured, 
his innocence was proven. For a single ordeal, the iron 
weighed one pound ; for a three-fold ordeal, three pounds. 
In the ordeal of hot water, the hand was plunged into the 
water for a stone hanging by a rope ; then the arm was cov- 
ered and opened, as in the ordeat of hot iron. In a single 

> Maurer, Erll. Uebench. V. p. 316. 

* The form* are given at greal length in Anh. XVIL 

■ .Stheh-. IIL 6 ; Aob. XIII. 
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ordeal, the hand was only plunged in as far as the wrist ; in s 
triple ordeal, to the elbow,' 

The ordeal of the morsel, or " corsnrod," seems to have 
been moat used with the clergy.^ A morsel of bread or 
cheese weighing an ounce was prepared, and, after the usual 
forms, it was given to the candidate to swallow, if he could. 
The adjuratio exhorted the Deity to treat the guilty one aa 
follows : — 



Akh. XVIL, ni. : 

ejueque guttur conciucli 



■Fac € 



, domine, 



visceribns angnBtari, 
istiim, in tno DOmiDe 
devorare non poasit Lie, qui iujuBt« juravit." 

ididate turned pale aud trembled, he was held 



sanctitica 
If the ' 
guilty. 

The general rule for the use of the ordeal is contained in : — 

Cm. III. 11:" Sed piirgatio ignis nnllatenas admittator, nisi abi 
nnda veritaa nequit aliter inTesUgari." 

The failure of the usual means of proof would be best 
illustrated by the case of a friendlesB stranger who had been 
charged with a crime. Under aa accusation such Ihat a sin- 
gle oath would have been impossible, having, of course, no 
friends who would swear to hia credibility, his only escape 
from condemnation was through the desperate chance of an 
ordeal : — 

Cm. II. S5 (Pr.) : " Si quia amicis destjtutus ret altenigena ad tan- 
tnm laborem veaerit, nt plegium non habeat, in prima tihle, i.e., acca- 
udone, ponatur in carcanno, et ibi Bustineat, donee ad Dei judicium 
eat"* 

Or, in other cases, when for any reason oath-helpera failed 
the accused, the ordeal was his only resort: — 

Will. I. 14 : " Qaod si [juramentnin] dofecerit et jurare cum eo 
noluerint, defendet Be per judiciam aquae vel ignis." 

In fact, the ordeal was a means of strengthening an aaser- 
tbn when oath-helpera failed, and served the same office.* It 

I jEtheliL n. 23, % 1. 

' r,dt .Slhelr. VIII. 22, M; Cn. 1. 5, § 2. 

* Cf. Cn. in. IS; Henr. Oo, f 6. 

« Schmid, p. SM. 
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was employed by perjured men, by those who were not "iiS- 
wyrJSe," and those who had been "over-sworn";^ and if 
any one had been charged with crimes of a peculiarly bad 
character, as killing with burning, ti'eason, or witchcraft,^ 
Whether a single or threefold ordeal was taken depended 
on the gravity of the offence. Although forbidden by some 
German codes, Anglo-Saxon law permitted the slave to go to 
the ordeal.' 

In conclusion, it is possible to find a connection between 
English law and the primitive institutes of the early period 
of summary execution. Vengeance existed, after the organi- 
zation of society, as an instrument of the law, but in varying 
forms; since such an act must be justified, if necessary, 
before a legal tribunal ; as, e.g., the slaying of a thief caught 
in the act. Also, such vengeance must be free from premedi- 
tation and cruelty, and no concealment was allowed. But 
while vengeance was justifiable killing, the opposition to its 
exercise gave rise to private warfare, or feud, as here used. 
The attempt was made to restrain this undue exercise of 
power by the individual, by many decrees; but they were 
generally powerless during the Anglo-Saxon period. Yet 
the most effectual and satisfactory result came through the 
introduction of the composition system, as early as Ine and 
Alfred. By the side of vengeance, and closely bound to it, 
arose the institution of outlawry, founded on the fact that 
German society was based on the "fri5" or peace, and that 
any peace-breaker became originally *' peaceless," and liable 
to be killed by any member of the community. In short, it 
was an enlarged means of vengeance, acceptable to an arm- 
bearing people like the Germans. 

1 Tidt Edw, 1.3; ^thelit. IL T; VI. 1,5 4; MxheXi. I. I; nl. S ; Cn. IL 
2-2,81; SO(Pr.l; Will. I. U; Henr, 65. S3; 67.58 1.2. 

" ^Ihelit. IL 4, 5. 9, SS '. 2 ; H. j 1 i .Slhelr- HI- 8 ; IV. 6, Ac. And b*- 
twera Engllihrnen and WelahmeD, it wm Ibe regular meRDi of pruof (Aob. I. 
S, 8). On Sunday! and Feail Days it wai forbidden (Edw. and Q. 9; MOaAr. 
V. 18; VI. 26; Cn. I. 17, tc.). 

• MlheUl. n. 19; .^llielr. I. 2; Cn. 11. 83. Women abo prored their inno. 
cence bj ordeal. Vu& Ed. Conf. 19. 
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But these inatitutionH were mere adaptationa of prival 
exertion, and contained no principle of punishment suoh.' 
as is known to the criminal system of to-day, which arosM 
by slow development from the slightest geim. Wilda baa 
made it probable that the earliest stage of the criminal By$M 
tern, as given in Northern law, was distinguished by the prad 
pondenince of outlawry: making the causae majoret, whiollr|| 
weie attended by outlawry, the mocit numerous ; and tli«i| 
caugae minorea, for which compensation only could be da»J 
manded, very few in number. The second stage, or the timwj 
of the folk-laws, showed a growth of the causae minoreg, andi-J 
a consequent duninution of the causae vtajores, and was di»^J 
tinguished by the preponderating number of expiable offences.^ 
By the side of these two systems had existed a third,— thatj 
of true punishment, which later, in the third stage, absorbed^ 
those of the causae majoret which had not become espiable*^ 
Outlawry and vengeance did not disappear from the criminal] 
system ; but became punishments of last resort, or only iom 
exceptional cases. Eventually, the system of punishmentaj 
extended over the composition system also. 1 

Anglo-Saxon law was in the midst of the transition from.' 
the second to the third stage. Outlawry was the last penalty' 
only of stubborn resistance to the law ; and vengeance wasj 
possible, with a few exceptions, only after satisfaction had] 
been asked in vain, or to prevent a crime, or when one I 
caught in the act tried to escape ; but not in »e de/endendo. 
The theory of compositions was fully acknowledged, and the: 
punishments increased rapidly after Alfred's time. 

Of the compositions, a part went to the injured person, and 
a part to the state. The special pnce awarded for unjust! 
slaying to the injured persons was the wergeld, which varied 
in diEFerent parts of England, and for the diEferent and com- 
plex ranks of society in each section ; but the wergeld of the 
common freeman was equal to or somewhat less than 200 
shillings. 

The procedure was begun with an extrajudicial 
of the individual by the plaintiff, under solemn forms, 
sunset ; and the third refusal to heed this summons was pui 
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ishable with the overseunette of 120 Bhillings; and a similar 
penalty befell the accuser who would not continue the suit. 
Ab in the action for stolen movables, the judicial procedure 
began with a fore-oath, in order to prevent trivial accusa- 
tions. This, with the confession or denial of the defendant, 
was the liti» eonteatatio, and, with the judgment, completed 
the procedure in the first assize. A short interval elapsed in 
which the proof might be prepared for the second assize. 
But, if the condemned did not give pledge to fulfil the judg- 
ment and made default, he was followed by the procedure of 
contumacy; in which the one who would not find pledge, or 
who tied, suffered confiscation of property, and finally be- 
came an outlaw. 

In the assize of proof, the defendant as a rule went to the 
oath with oath-helpers ; but the proof was given to the 
plaintiff whenever the guilt of the defendant was presumably 
clear; as in case of a thief caught in the act, or whenever 
culpa was apparent. In cawus, the defendant swore, and 
simply explained his innocence. The oath-helpers must be 
considered to be a real means of proof ; because, although they 
swore to the purity of the chief-sweai-er'a oath, they were 
selected from peers, neighbors, and kinsmen, in order that 
they might be able to judge of the character of their chief. 
Whenever the swearer was not oath-worthy, a perjurer, 
"oversworn," or friendless, or when he could not find oath- 
helpers, he must go to the ordeal either of fire or water; if 
of the clergy, to that of the morsel. 
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SELECT CASES IN ANGLO-SAXON LAW. 



I 



No. 1. NoTHHELM, 734r-73T. 

Cod. Dip. LXXXII. 

Tsie ia not a suit at Uw, but a case in nbich a church conncll regu- 
lates the right of possession to church property, and certifies to the ca- 
ture of the title. Land had been granted to two women, Diiuna and her 
daughter Bucga, for the conatniction of a monastery. Bucga aeems to 
have died, leaving her mother Dunua sole proprietor. Dnnna, on her 
own death, bequeathed all her land, including the monastery, to her 
gnnd-danghter, Hiotwar, entrusting the deeds to the possession of Hrol- 
war's mother, whose name ia not mentioned. When Hrotwar came of 
age, and demaaded possession of the deeds, her mother alleged that they 
had been stolen. Thereupon the daughter appealed to the church coun- 
cil, which caused a certified statement of the case to be made out and 
delivered to her for her protection. 



GLOKI0813S1MOS Mercensium rex Aetbelred, cum comita sno, snbrfr 
gulo Huuicciorum Oshero, rogntna ab eo, t«rram xz cassatorutn inxta 
duoiam, cui aocabulnm est Tillatb, duabus sanctimonialibus, Onnuaa 
nidelicet et eius fitiae Bucgan, ad coaatmeadum in ea monasterium, in 
ioB ecclesiasticum enb libera potestate, pro uenia facinorum suoram 
condonauit, propriaeque manus eubecriptione hanc eorum donationem 
firmanit. PraefatA autem Dei famula Dunne, coQatrnctum in prae- 



.^TRELRED, most glorious king of the Mercians, with his ealdor- 
man Oshere, under-king of the Hwicci, at his request, for the pardon 
of his own sins, granted twenty hides o£ land, near itie river Tlllatli, 
to two hoi; women, — namely, Doona and her slaughter Bucga, — to 
hold in free possession, according to church right, for the purpose of 
constmcting a monastery thereon; and be conSrmed this donation by 
the snbscriptioa of hia own hand. Now, tha aforesaid servant of God. 



810 SELECT CASE3 IN 

rlicto ogello monaatcrium, cum agris suis oec non et cartalam descrip- 
tionis agri, cui tunc sola ipsa praeerat, filiae, Diminim filiae sua«, iu 
pOBsessionem, ad domiDum migratura largita est. Sed quia haec in 
paruutft adhuc aetate erat poaita, cartnlam conscript! agri, necnoD et 
omnem monasterii procurationem, quoad usque UIb ad maturiorem 
perueniaset aetatem, matri illius maritatAe conseruandam tniumit. 
Quae cum cartulam reddi poposcisset, ilia reddere nolens, furtu hsiic 
sublatam respondit. Quo tandem omni negotio ad sanctam sacerdo- 
tatis coodlii aynodum perlnto, decreuit omne uenerabile concilium, 
cum reuerentisHimo archiepiscopo Nothelm/>, banc cartulam donatio- 
nis, vel reguin vel Buprudicute Dei famulae Dutmao, manifestissime 
deecribi, praefataeque AbbatisKae Hrotuuari reddi, eiusque possessio- 
nem mouofterii firmissimaiti esse ; damnato Diiuirum eo, atque anathe- 
matiitato syuodi Gocratisaiinae deereto. qui cartam illam subscriptionis 
agri primitiuam vel per furta vel quolibet modo fraudulenter auferendo 
Bubripere praesumpserit. Atque hoc decerait sacra synodus, ut pKwt 
obitom eius, sicut ante etatutum fuit a senioribus eius. ad episcopalem 
sedem castrum Uueogemensis liber hie, cum terra, reddatur. 

Dunna, being about to depart to the Lord, gave the monastar; con- 
Btrncted on the aforesaid land, together with her own landg, and a 
charter deacriplire of the territory over which she then had herself 
sole authority, to the daughter, namely, of her own daughter, as her 
possession. But, because she was then of immature age, Dunna en- 
trusted to the married mother of the child the charter of the afore- 
said land, and the charge of the whole monastery, until the child 
should come to maturer years. When she then demanded that the 
charter should be given up, her mother refused to surrender it, alleg- 
ing that it bad been stolen. All this aSair having at last- been brought 
to the holy synod of the sacerdotal council, the whole reverend coun- 
cil, with the most reverend Archbishop Nothelm, decreed that this 
deed of grant, both that of the kings and that of the aforesaid servant 
of God, Dunna, should be most clearly written down, and given to the 
aforesaid Abbess Hrotwar, and that her possession of the monastery 
should be the firmest possible ; at the same time declaring him who 
should have presumed to abstract the original charter, either by theft 
or by any kind of fraud, to be condemned and anathematized by the 
decree of the holy synod. And, further, the holy synod decreed, that, 
after her death, as had been formerly determined by her parents, this 
charter, together with the loud, should be returned to the church n 
WorceslAT. 
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No. 2. Cynwulf, 759. 

Cod. Dip. CIV. 

CoiKBKD gave land to Abbot Bectun. Bectuu'g guccesaor, Catwal, 
■old the land to Abbot Wintrnti, giving him a new charter, but rctuning 
the original chartflr with the signatures. Subsequently a dispute arose 
between the two monasteries, Wintran's being in posaession of the land 
and the other holding the original charter. The Witan effected a com- 
promise, and ordered a new charter to be drawn up. 



. . . QcA.rsoPTER ego Coinredus, pro remedio aaimae meae et 
relaxacione piaculorum mearum, aliquam terrcte particulam dooare de- 
creuerim uenerabili oiro Bectune abbati, id est xii. maneates : . . . 
nam earumdem supradictarum cespites pro ampliori firmitate enange- 
linm snperposai, ita nt ab bac die tenendi, babendi, poesidendi, in om- 
nibuB liberam et finnam habeat pote8tat«m. . . . Successor abbatia 
praenominati Bectuui Catuuali nomine dedjt terram supra designatam 
.zxx. manentium Uaintran abbati pro pecunia sua, et acripsit libeUam 
alium donatiODis huius atque poasessiouis suprascriptae, aubtraxit ta- 
men et donationia primae litteraa et aubacriptionea regum, episcopo- 
rum, abbatum atque priucipum, quia inter caetera terrarum auarum 
teatimonia haec eadem terrae particula couacripta nou facile potuit eript 
Deque adhuc potest : et prapterea, decedentibus primis testibns longa 



, Whersfore, I, Cotnred, for the relief of my soul and the 
Q of my Btna, have decreed to give Ut the venerable Abbot 
Bectun a certain parcel of land, that is, thirty hides. . . . Now, for 
more ample confirmation, I have placed sods of the aforeaiud lands 
npoQ the gospels, so that from thia day he may have free and firm 
power in all things, of holding, having, and poasesaiag. . . . Catwal, 
the successor of the aforesaid Abbot Bectuu. gave the aforesaid land 
of thirty hides to Abbot Wiutran for his money, and wrote another 
charter of this donation and of the aforesaid poaaeasion ; but withheld 
the writings of the first donation, with the signatures of the kings, 
LiahopB, abbots, and chief men; because, from the other testJmonieB of 
his lands, the description of this parcel contd not easily be detached, 
and yet cannot be. And, afler the death of the first witneases, a long 
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deceptatio Inter familias duorum monaateriorum orta est et persererat 
nuque DuDC : habebaat aut«m banc terram semper ex quo a praefato 
abbaie primo data est Uuintran auccessores eius ; et altenus familuta 
et BQccessorea primum libellitm, qui manibua praedictorum testiom ro- 
boratur. Iccirco ego nunc aCque rex Doster caeterique quorum tesdfl- 
catio et subscriptio tDfra notatur, reconciliauimus eoe in pace, pardm 
data pecunia, partim iurameoto adhibito iu testimoniDiu ; ut deiDcepa 
Bucceasores Uuintran abbatis, id est Eguuald et familia eius quae est m 
monasterio qnod dicitur Tissebiri, cum liceuUa alterius familiae cai 
praeest Tidbald abbas, habeant posaideantque perpetualiter terram de 
qua diu allercatio erat: et praesena libellum ego discripsi atque ex- 
cerpsi ab illo primitua daCo Bectuoo abbati, coacedonte scilicet Tid- 
baldo abbate et familia eius, et dedi E^ualdo abbati. t«stibU3 infr& 
notatia consentieatibus atque confirmautibus banc acripturam. repro- 
brantibus autem alia scriptura quae aunt edita de bac terra. £t liaeo 
acta amit ab iut^raatioae domini aoatri Ibeau CbristL DCCLvnn, 
Indiclione xn. 

dispute arose between the families of the two monasteries, wbicb boi 
coDtiaued till nowj for ilie successors of Wintran alwajs retained 
posaesaion of this land, from the time when it was drat given to Win- 
tran b^ the aforeaaid abbot; and the family and successors of the 
other retained the firat charter, which was confirmed by the hands o£ 
the aforeaaid witueaaea: — Therefore I, now, and our king and the 
othera, whose witaeaa and signature are herein contaioed, have recoQ- 
ciled them in peace ; in part money being given, and in part an oath 
added in evidence ; so that henceforth the successors of Abbot Win- 
tran — that is, Egwald and his family, in the monastery which u 
called Tiabury — with the licenae of the other family, of which Tidbald 
is abbot, may have and possess in perpetuity the laud so long dis- 
puted. And, with the consent ot Abbot Tidbald and hia family, I 
have drawn up and extracted the present charter from that originally 
given to Abbot Bectun, and have given it to Abbot Egwald i the 
witnesaea herein named consenting to and confirming this writing, and 
annalling other writinga which have been put forth concerning thii 
land. And theae things were done in the year 759 from the inconw- 
tion of Jeaua Christ, indiction IS. 
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Heathored, 781. 
Cod. Dip. CXLin. 



Offa complained that the church at WorccateT unjustly held land 
belonging to the inheritance of his kinamaa, jEthelbald. A suit waa 
brought before the Witao, ending in a compromiBe- 



. . ■ QcAKE ego HeaSoredos, deo dispenaante supples Hmcdqnitn 
episcopiiB. insimul etiam cam consensu et consilio totius familiae meae 
qoae est in Uuegema ciuitate conatituta, diligentissime scrutaus cogi- 
taui atque de pace uel statu aecclesiaatica rimatus anm. Equidem do 
aliquibuB agellis conflictationig quaerulam cum Ofiauo, rege Merci[>- 
rum, dominoque dileotissimo nostro habuimus. Aiebat enim dob, sina 
iure haereditario propinqui eius, AeSelbaldi scilicet regia, hoereditatem 
sub dominio iniuato habere; id est, in loco qui dicitnr aet Beathum. 
XC. manentium, et in aliis multis locis ; hoc est, aet Stretforda xxx. 
cassatoB ; aet Sture .xxxviii. Simili etiom uocabulo aet Sture ia 
XJsmerum .xnii. manentium, aet Breoduoe -xii. in Ilomtune xrti. 
caaaatorum. Haec antem praeFata contentionis causa in ainodall con- 
oiliabulo dsmissa in loco qui dicititr aet Bregentforda. Reddidimua 
quoque illo jam nominato regi OSan, monasterium illud celeberrimam 
aet Bajium, sine ullo contradictionia obataculo, ad habenduia, uel 
etiam, cui dignum duxisset. ad tribuendum ; semperque perfruendain, 

. . . Wherefore I, Heathored, by the grace of God humble 
bishop of the Hwicci, with the advice and consent of all my family in 
Worcester, diligently inquiring, have meditated and pondered concern- 
ing the peace and state of the church. We have had a dispute about 
some lands with OfTa, king of the Mercians, and our beloved lord ; for 
he said that we, without hereditary right, held in our unlawful posses- 
sion the inheritance of his kiuaman, King £tbetbald : that is, ut Bath 
ninety hides, and in many other places ; that is, at Stratford thirty 
hides ; at Swur, thirty-eight hides ; also at Stour, of the same name, 
in TTsmere, fourteen bidea; at Bredon, twelve hidea; and in Homton, 
seventeen hides. Now, the aforesaid cause of strife was laid before 
the synodal council in the place which is called Brentford. We re- 
stored to the aforesaid King Offa that well-known monastery at Batht 
to h&ve, or even to give to whomever he should think worthy, wiChoat 
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iastis eius baeredibus libentiBsime conceasimus ; et In anstrtile parte 
fluminis ibi iuita quod dicitur Eafeo .zzs. cassatos addidimus, quain 
terram laercati BUmus digno praetio a Cyneuulfo rege Uuesteaema- 
Quapropter idem ills praefatua rex Offa, ad reconpensationis satisfao- 
tionem, et pro unanimilata flrmissimae pacia, praefata loca aet Stret- 
forda, aet Sture. aet Breodune, in Honltune, aet Sture in Usmemm, 
extra omni contronersionis et ammonitioDig cansa, ea libertate, . . . 
concessit . . . 



dispnt« ; and we most willingly granted it to be always enjoyed by his 
legal heirs. And on the aoutti aide of the river near by, which is called 
Avon, we have added thirty hides, which we bought for a jttst price from 
Cynwtilf, king of the West Saxons. Wherefore the aforesaid King Offa, 
for this consideration, and for the establishment of a firm peace, oon- 
ceded the aforesaid places at Stratford, at Stour, at Bredon, in Horn- 
ton, and at Stour in Uamere, free from all cause of couater-claiai, to 
our aforesaid church at Worcester, with this liberty. 



Heathored and Wulfhbaed, 789. 
Cod. Dip. CLVI. 



Hemble and Duda left their iaheritauce to their heira, and, after 

their death, to the charcb at Worcester. WuUbeard, one of the heirs, 
tried to aet aside this reversion, and the Bishop of Worcester brought 
suit before the Witan to prevent hii doing ao. The Witan decided in 
favor of the biahop. 






. . . Ajtno dominici incarnationis i>CC°LXXx*viiii®. iodictione 
vero XII* qni est annus xzii. regni offan strenuissimi Merc regis fao- 
tum est pontificals conciliabulum in loco famosa qui dicitar celchyS 
praesidentib: duob: arcepiS lamberhto scilicet et Hygberhto mediants 



... In the year of onr Lord's incarnation 789, indiction 12, — 
which is the thirty-firat year of the reign of Offa, most mighty king 
of the Mercians, — an ecclesiaatical council was held in the famoua 
place which is called Caelchyth ; the two arcbbishops lamberht and 
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qnoq: offan rego cum nniuerais priacipibiia auia ; ibi later alia plum 
aliqua contenLio Facta est inter heathoredum epi3 et Wulfheardum 
flliom Cussan de haeriditata hemelea et dudae quod post obitu suorfi 
sominBrent ad weogornacaeatre, hoc est intanbeorgas et bradanlege 
nolnisset ergo uulfbeardus ilium agellulum auertere ab ecclesia prae* 
fata in weogornacaes! cum ignoranciae et insipientiae si potuisset. 
Tunc ille episcopus ilium refiitabat cum bis testibus qui eorum nomiaa 
infra scripta liquescunt coram synodali testimonio. Et aiebat quod 
ei rectum non Seret ulli alio post se tradere prueter et antedictil ciui- 
tatem hoc est weogrinacaestor. Et propter eorum prece et amore qui 
illam terram adquiaierant et ad ecclesiam praefatam dediaaent iUi sena- 
torea familiae coaeentientes fuerunt ut illud custodiret et haberet diem 
suam. Tunc arc episc eimul cum uniaersis prouincialibus episc ita 
finem composuerunt et reconcitiauerunt. ut wulfheardus terram possi- 
deret tamdiu uiueret et poatquam uiam patnim iiicederet sine aliqaa 
contradiction e illuc ad weogornense ecclesiae terras atq: llbellna cam 
Bemetipso redderet ubi corpora requiescunt heraeles et dudae. 

Hygberbt presiding, King OEEa aUo taking part with all his chief 
men. There, among several other disputes, was one between 
Heathored the bishop and 'Wulfheard, son of Cussa, about the inher- 
itance aS Hemele and Dada, which, after the death of their heirs, they 
assigned to Worcester: that is, Inkberrow and Bradley. Wulfheard 
wished to divert that land from the aforesaid church at Worcester, 
taking advantage of her ignorance, if he could. Then the bishop 
refuted him with these witnesses, who inscribe their names in this 
writing, with the witness of the synod ; and said that it was not 
right for him to give it after himself to any other than to the afore- 
said dty, — that b, Worcester. And, on account of the prayer and 
love of those who had acquired this land, and had given it to the 
aforesaid charch, they, the elders of that church, consented that he 
should keep it, and have it for his life. Then the archbishop, together 
with all the provincial bishops, made a composition, and reconciled 
them, BO that Wulfheard should possess the land so long as he lived ; 
and, after he had gone the way of his fathers, without any contra- 
diction he should restore the land and the charter, with himself, to the 
church at Worcester, where rest the bodies of Hemele and Duda. 



BBI.BCI CASES LS 



Offa, 794. 
Cod. Dip. CLXIV. 



Tais is a gait brought by the Bishop of Worcester for Unds, of 
which his church had been forcibly dispossessed. A charter of King 
^thelbald «aa shown, and tha land was adjudged to the bishop, and hia 
rights confirmed. 



. . . CONTion aulem in diebus Offani regis Merciomm quod B^oua, 
«)mes regis, Bastutit siae recto iiaac terram aet Austan .v. maneotes, 
quod AeSelbald rex ante libdrauit, et hoc recte pertiaebat ad sedeiu 
episcopalem in tJuegrin ciuitate. Tudc fuit syDodas in loco, qai dici- 
tur ClofeshoiLs, anno ab incarnatione Christi .DCC.xc.iiti. regni 
Offani .XXXVII. anno. Tone episcopin HeaSoredua, cum conscientia 
toliuB synodalia concilii referebat, et fiducialiter incnnctanterqne coa- 
firmauit cum testimonio scriptnrarum illarum quae AeSelbald res anW 
in aeternam tibertatem snis procesaoribus praescripsit. £t tunc rex 
cum omni consilio aancti concilii consentiebat, quod episcopus prae- 
fatus salna maou accipiebat in contenditum auam propriam praenomi- 
natam terram, et hoc cum confirmatione aanctae crucis Chrisd omnes 
munierunt, nt firma et iufracta permaneat in aeuum. 

. . . Now, it happened in the days of Offa, king of the Merciaoa, 
that Bynna, king's ealdorman, look without right this land at Aston- 
magna of five hides, which King .£thelbald before freed ; and thia 
rightly belonged to the episcopal see of Worcester. There was then 
a synod in the place which is called Clovesho, in the year of Cbrisfa 
incarnation 794, in the thirty-seventh year of the reign of Offa. Then 
Bishop Heathored, with the witness of the whole synod, laid the 
matter before them, and credibly and without delay confirmed these 
things with the witness of the charters [of tlwae lands] which jEthel- 
bald before granted to his predecessors to hold freely for ever. And 
then the king, with the advice of all the synod, consented that tha 
aforesaid bishop should receive in security the aforesaid land as hia 
own, without dispute. And this all have strengthened with the cod- 
lirmation of the holy cross of Christ, that it may remain firm and 
unbroken for ever. 
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No. 6. Abchbishop ^thelhbabd, 798. 

Cod. Dip. MXIX. 

JEtbelbald, King of Mercia, gave tlie mouA^tery at Cookham to 
the church of Dover, and deposited the charters on the altar. 
Braibeah and Oabert stole the charters, and gave tbcm to CenwuU, 
king of the West-Sainns, who appropriated the lands- Then OfEa, king 
of Meroia, among other coni^aestB, took Cookham from Cenwulf. After- 
varda Cenwulf repented, and sent the charters back to Dover. But Offa 
kept the lands without the charters, and bequeathed them so to hla heirs. 
Then in a syuod at Clovesho, in the second year of the reign of Offa's 
BUccessor, King Cenwulf of Mercia, the title to Cookham was brought up 
by Bishop £thelheard, and the lands were adjudged to belong to the 
cihurch at Dover. In settlement with the heirs of OSa, Dover received 
Fleet, and gave Cookham with Pectanege to Cynethryth. 



. . . Ego Aethelhardus larga omnipotentia del gratia annuent« 
Dorobernensis aecclesiae metTopoIitanns, cum praestantiasimo rege nos- 
tro Ceuulfo, conuocans uniuersos prouindales eptscopos nostros, duces 
et abbates et cuiuacunque dignitatis uiros, ad synodale cont^um in 
locum qui Dominatur Clouesbo, . . . prolatae sunt ioscriptiones monas- 
terii quod uocatur Coccham in medium, terrarumquo sibi adiacentiom ; 
quod uidelicet monasterium, cum omnibus ad illud percineutibus term, 
rex inclytus Merciorum Aethelbaldus aecclesiae salnatoris quae sita est 
in dnitale Dorobemia dedit ; utque illius donatio perseuerantior fieret, 
flx eadem terra cespitem et cunctos libellos praememorati coenobii, per 
nenerabilem uinim Cuthbertum archie piscopum misit, et super allare 
■aluatoris pro perpetua sua salul«, poni praecepic. Sed post mortem 

... I, .^TUBLHEARD, by the grace of omnipotent God archbishop 
of the church of Dover, with onr most illustrious King Cenwulf, con- 
voking all our provincial bishops and ealdormen and abbots, and men 
of every rank, to a synod at Clovesho, . . . the charters of the 
monastery called Cookham, and of the adjacent lands, were pro- 
dnoed. This monastery, with all the lands belonging thereto, 
^thelbald, the renowned king of the Mercians, gave to the Church 
of our Saviour at Dover ; and, to confirm the donation, he sent by 
that venerable man. Archbishop Cnthbert, a sod from the same land, 
and all the charters of the aforesaid monastery, and ordered them to 
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proefalj pouUficU, eaadem inscriptioneB Daeiheah et Osberttu, qmi* 
idem pontifex alanmOB nutriuit, maligito acti Bpirim furati sunt, ©t 
CenuUo regi Occidentalimn-Saionum deluleruut; at ille, accipient 
Btatim teBlimooia litterarum, praedictum coeuobium cum omoibus ad 
illud ritfi pertinentibuB buib usibua coaptauiu ueglectiB praeoominati 
arcliiepisoopi Cuthberti dictiB et factis. It«ni, Bregwinua et lanbertus 
archiepiscopi per singulas synodus suaB, queali Bunt de imnria aeccle- 
sise salualoria illata ; et apud Cenulfum regem Ocddeotalium-Saxo- 
num, et apud Offam regem Merciorum qui uidelicet saepememoratum 
ooenobium Coccham et alias urbes quamplurimas Ceuulfo rege absta- 
lit, el imperio Merciorum aubegit. Tandem Cenulfus rei sera ductus 
poenilentia, telligraphia, id eat, libelloB quoB a Bupradictis homiitibua 
Daoiheah et Osberto iniuste perceperut, cum magna pecuuia, aeccleaiaa 
Chiuti in Doroberniam remisit, humillime rogans ne sub tantae au- 
thoritatis anatLemate periclitaretur. Uerum res Offa praememoratnm 
coeuobium Coccham, Bicut sine iitleriB accepit, ita quaoto tempore 
uiiit, detinuit, et abBque litterarum testiiuonio Buis post Be haeredibna 
reliquit. Secuiido autem auuo regui Ceuul6 facta est synodus sicut 
supra est praetibatum apud Clouesho ; at ego Aethelbardus . . . libel- 
be placed ou the altar of our Saviour, Eor hiB eternal salvation. But> 
after the death of the aforesaid prelate, Dteiheah and Osbert, whom 
he had nurtured as soub, led hy an evil spirit, stole these charters, and 
carried them to Cenwulf, king of the West Saxons. But he, at once 
on receiving the testimony of the charters, appropriated to his owa 
use the aforesaid monastery, disregarding the acts and words of Cuth- 
bert, the archbishop. Likewise Bregwin and lanbert, in each of their 
synods, complained of the injury to the church, both before Cenwulf, 
king of the West Saxons, aud before Offa, king of the Mercians, who 
wrested the aforesaid moaastery of Cookham, and very many other 
cities, from Cenwulf, and placed them under the power of Merda. 
Then King Cenwulf, with late repentance, sent back the charters 
which he wrongfully received from the aforesaid men, Daeiheah and 
Osbert, with much money, to the church of Christ at Dover, humbly 
asking that he be not placed uoder the anathema. But, as King OSa 
without charters received the aforeBsid monastery of Cookham, so he 
retatDed it as long as he lived, and left it without charters to his heirs. 
And, in the second year of the reign of King Cenwulf, a synod was 
held, as has been above mentioned, at Clovesho ; and I, ^thelheard, 
. . . brought to the council the charters of the aforesaid mona-^tery ; 
and, when they had been read before the synod, they uuanimouBly de- 
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los praefaU coenobti Coccbam, la coiicUium detulimus ; cumque coram 
gynodo relicti fuissent, omnium uoce decxetum est iuatum esse ut metro- 
polis aecclesia saepepraafatum coenobium Coccham, cuius inBcriptJoues 
in BUo gremio habebat, perdperet, quo sub tanto tempore torn iniusCe 
spoliata flieraU Tuuc autem placiiit mibi Aetbelhardo dei gratia arcbi- 
Bacerdoti et Cyuethrythae abbatinaae {^iiae eodem tempore saepedicto 
coeuobio praefuit, ac eeuioribua ei utrulibet parte, Cantia scilicet et 
Bedeforde, ad boc ibidem cougregatis, quatenus ipsa Cjnetbry tba in 
regione Caotia daret mihi pro commutatioue saepepraefati coenobij, 
teiram centum et decern maneotium, sexagiuta cassatomm uidelicet in 
loco qui didtur Fleote, et triginta in loco qui dicitur Tenebam, in ter- 
lio quoque loco ubi dicitur Cregea aewylma, uiginti. Quas scilicet 
terras olim rex OfCa sibi uiuenti conacribere fecit, euiaque haeredibua 
post eum; et post eorum cursum uitae, aecclesiae quae sita eat apud 
Beodeford coaaigiiari praecepit, . . . ut ipsa abbalissa a me percipiet 
saepe-Qominatum coenobium cum siiis iuscriptiouibus i et ego terras 
et libelios terrarum illarum quas mihi Ju Cautia reddit, ab ea acdpe- 
rem, quatenus nulla imposterum inter noa haeredesque nostroa et 
Offae regis surgat controueraia . . . Ego quoque AetbelUardus archie- 
piacopuB concedo Cyuithrithae abbatissae monasterium quod situm est 
in loco qui didtur Pectanege ad habeuduui, quod mihi rex piua Egfri- 
dos baereditario iure possidendum douauit atque oouecripsit. 



creed that It was just that the metropolitan church should recover the 
aforeaaid monaatery, whose charters it held in its bosom, and of which 
it had been despoiled ao unjustly and ao long. Then I, ^thelheard, 
archbishop, and Cynethryth, abbess at that time of the aforesaid 
monastery, and the elders on both sides, oamely in Kent and Bedford, 
asaembled there for the purpose, dedded that Cyuethrjth heraelf should 
give to me in Kent, in eschange for the aforesaid monastery, one 
hundred and ten hides of land, — sixty in the place called Fleet, thirty 
in Teubam, twenty in Cregesaiwylma. These lands King Offa had 
caused to be conveyed to bJm when olive, and to bis beirs after bim ; 
and, on their death, he commanded them to be conveyed to the church . 
at Bedford. . . . And it was decided that the abbess should receive 
from me the aforesaid monastery, nitb its charters ; and that I should 
receive the lands in Kent, and charters of the same, which she gave 
up to me, in order that no trouble should hereafter arise between onr 
heirs and those of King Offa. ... I, ^Ethelheard, archbishop, also 
grant to Cynethryth, abbess, the monastery of Pectanege, which the 
pious King Egfrith gave to me, to bold and to bequeath. 



B2U SELECT CASES ES 

No. 7. DENXBEBHT AltD WUX.FH£ABD, 808. 

Cod. Dip. CLXXXIV. 

This seems to be a case of arbitration between chmches bj a ehorcb 
couacil. rather than a suit at common law. Deaebcrbt. Bishop at 
Worcester, claimed ^aiost Wulfheard, Bishop of Hereford, the rigbt of 
refection in two monfistcries belonging to the latter church. Wulfhetird 
denied Deneberbt's title, and also alleged thirtj years' poaaession, 
Deneberht proved the exercise ot the right by his predecessors, and the 
interruption of the posaesaion. Finally, by the InterTention of the arch- 
bishop, the suit was compromised. 



. . . Asso dominicae iDcamationis Dccc".!!!". indict, xi^ naro 
qm eat annus yii. regni Cenwulfi pii regis Merciomia, [actum est 
sinodale couciliabulum aet Clofeshoum, praeaidente Aethelheardo 
ftrchiepiscopo ; . . . ibi etiam inter alia plora facta est contentio 
inter Daneberhtum, Uneogemensis aecclesiae antistitem, Uulfhe- 
ardumque Herefordensem prAesuIem. Sunt aotem monasteria in 
parochia Deueberhti Oeltanhom. Beccanford, quae olim in antiquis 
diebus ad Herefordensem aeccleaiam praeatita fuerunt, in qulbus pos- 
tulabat Buam pastum qui ei episcopali lure periiuebat, ipse Deneberht 
eibi reddi. Uulfheard auiem e contra narrabat, at ei nullam dare de- 
buiaset, neque umquam antecessores illius aliquam ibi haberent. Et 
■i erat umquam, iam xzx. aiinis et eo amplius nemo ilium, neque ante- 



... In the year of oar Lord's incarnation 803, indictiou 11, — 
that is, the seventh year of the reiga of Cenwulf, pious king of the 
MerciauB, — a synodal council was held at Clovesho. Archbishop 
.^thelheard presiding. ■ . . There, among several other matters, a dis- 
pute arose between Deneberht, bishop ot the church at Worcester, and 
Wulfheard, Bishop of Hereford. Now, Cheltenham and Beckford 
are monasteries in the diocese of Deneberht, which formerly, in old 
times, were given to the church of Hereford. In these, Deneberht 
demanded that his right of refection, which belonged to him by epis- 
copal right, should be restored to him. Wulfheard, on the other 
hand, said that he ought not to give him any refection, nor had his 
predecessors ever had any refection there ; and, if it was ever so, now 
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I, huiiucemodi paatu pulaaret neque tongeret. Deneberhl 
aulem cum testimonio narrabat, ut Uuermund episcopua pastiiia acci- 
peret aet Beccantorda, HaSoreilu9 similiter aet Celtaahommc, imuper 
et ipse TJuulflieard ei pecuutam daret pro pnatu, liaecque cum testimo- 
nio comprobauit. Cum uero buiuscemodi hioc el inde multa conteu- 
derunt, ueiitum eM ad sermonem, ut artihiepiacopus Deueberhtum 
rogabat dimldia Bibi hiiius pastua praestare et altero anno aemper aet 
Beccanforda auam refecttonem acciperet, aIt«ro aet Celtanhomme. 
Ille aut«m respoiidebat ee et uetle et debere in omnibua eiua parere 
praeceptia ; hoc modo tameD in teaUinouio totius ainodi in diem eius 
praestare et non amplius ; idqne litteris confirmare ut acieat omuea 
qoi eius aunt Buccesaorea, quod ipse nunquam intennittit, quod Uueo- 
g^rnenai aeccleaiae ad utilitatem recte pertinet. . . . 



for thirty years and more no one had ever either demanded or re- 
ceived anch refection from him or his predeceasors. Then Deneberhl 
narrated with witneas how Bishop Wermnnd received refection at 
Beckford. and Hathored, in the same way, at Cheltenham ; how, 
moreover, Wulfheard himself gave money to him, instead of the re- 
fection; and these thiuga he proved with witnesa. When, in this 
way, they asserted many thiuga on thia side and on that, it came to 
speech that the archbishop asked Deneberht to give up, for his sake, 
half of thia" right ot refection, so that he should receive hia refection 
always, one year at Beckford, and the second at CbelteDbam. Then 
he replied that he wished and ought in all things to obey his precepts, 
yet with this limitation, in the witnesa of the whole synod, lo give it 
for his life only and no longer ; and to confirm this in writing, that all 
his ancceasors may know that he never neglects any thing which rightly 
pertaina to the advantage of the church at Worcester. . . . 
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No. 8. ^THELRIO, 804. 

Cod. Dip. CLXXXVI. 

^THELRic apparently wished to dispose of his lands by mil, and anil 
was brought to prevent his doing so (perhaps by his legal heirs). The 
Witan decided tiiat JSthelric had the right. 



. . . Anno ab incamatione Christi .Dccc.nn. Indictione .xu. ^o 
Aethelric, filius Aethelmundi, cum conscientia synodali inuitatus ad 
synodum, et in iudicio stare, in loco qui dicitur Clofeshoh, com libris 
et ruris, id est, aet Uuestmynster, quod prius propinqoi mei tradidemnt 
mihi et donauerunt, ibi Aethelhardus archiepiscopus mihi ihegebat at- 
que iudicauerat, cum testimonio Coenuulfi regis, et optimatibus eiua, 
coram omni synodo, quando scripturas meas perscrutarent, ut liber 
essem terram meam atque libellos dare quocunque uoluL • • . 



... In the year of Christ's incarnation 804, indiction 12, I, 
^thelric, son of w^thelmund, with the knowledge of the synod, being 
summoned thereto, to stand in judgment in the place which is called 
Clovesho, with the charters of the land at Westminster, which formeii j 
my kinsmen gave and delivered to me, there Archbbhop ^thelheard 
presided and judged, with the witness of King Cenwulf, and all 
his chief men, in the presence of the whole synod, when they had 
examined my charter, that I was free to give my land and chartert 
wherever I would. • . • 



ANGLO-SAXON LAW. 



No, 9. Beornwulp op Mebcla, 824. 

Cod. Dip. ccxvin. 

Ths monaster; of Berkley brought suit against Bishop Heaberht for 
the monaBtery of Westbury, part of tlie iiilitritanee of ^thelric. The 
oath 1*38 given to the bUhop, who woe in possession and held the char- 
ter. After thirty days, the bishop swore to his title. 



I 



. . . Ajtno uero ah incamatione dom'uii noatri Ihesu Chrieti DCCC 
xxnn. Xndictione auKm u. regnante Beornulfo. rege Merciorum, fac- 
tum est poDtificale et sinodale (Hincillabulum iu loco qui dicitur Clo- 
feehoag. praesidente ibi rege praefato, ac ueuerando uiro Wulfredo 
archiepiscopo illo conueutu regente ac moderante. Ulic omnes episcopi 
nostri, et abbates, et uniuersi Klercensium principcs, et multi sapien- 
tisaimi uiri congregati adeseoDt, ubi, iuter alia plura colloquia, aliqua 
wntentio allata eat inter Heaberhtam episcopum, et illam familiam 
aet Berclea, de haereditate Aethelrici fllii Aethelmundi, luw est, mo- 
naBterinm, quod norainatur Uuestbiirh. Habiiit aut«m episcopus ante 
nomtnatus t«rmm illaui cum libris, sicut Aethelricus ante praecepit, at 
ad TJueogemeDsem aeccleaiam redderetur. Statuta est autem atqua 
decreta ab archiepiscopo, et ab omni aancta sinodo ilia consentient!, ut 
episcopuB, qui monasterium et agellum cum libris baberet, cum tnra- 



... In the year of the inoirnation of our Lord Jesus Christ 824, 
indiction 2, in the reign of Beoruwulf, king of the Mercians, a pon- 
tifical and synodal council was held in the place which is called Clove- 
Bho, the aforesaid king presiding, together with the venerable man, 
Archbishop Wulfrcd. There all our bishops and abbots, and all the 
chief men of the Mercians, and many of the wisest, were assembled, 
when, among several other suits, one was brought between Bishop 
Heaberht, and the chapter at Berkley, about the inheritance of 
^thelric, son of iEtholmund, — that is, the monastery which is 
called Westbury. Now, the aforesaid bishop held this land, with the 
charter, according to .^thelric's command that it should revert to the 
church at Worceater. Tlien it was ordered and decreed by the arch- 
bishop, and by all the holy aynod consenting, that the bishop, who 
had the monastery and the laud, with the charter, on the oath of 
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mento dei servoruin preahil«rorum, diacouorum et p'urimontm mona- 
chonim, sib! in propriam posHeBsionem terrain illnm cum adiuraliotie 
adiurasset Et ita fioita est praesoripia ilia contenlio coram episcopo ^ 
post Jcxx. noct«8 illud iuramentmn to UuestmynBtre deductum est. . . . 



seryants of God, priests, deacons, and very nianj monks, shonld swear 
that land to himself, to his own possession, with an oath. And bo the 
aforesaid dispute was ended, in the presence of the bishop. After 
thirty days, that oath was performed at Westminster. 



No. 10. Wdlfred. 825. 

Cod. Dip. CCXX. 

Cenwdlf of Mercia deprived Archbishop Wulfred. against hia will, of 
his dii^it; and lands. After the death of Cenwulf. the archbishop sned 
hia daughter and heir, Cwenlhrytha, before the Witan, and obtained a 
judgment ngainst her for restitution, and compensation for dsmagea. 
Thia judgment seems not to have been carried into effect. King Beom- 
wulf interposed to bring about a reconciliation ; and, after Heveral ef- 
forts, a settlement was effected by the submiasion of Cnenthrytba. 



Anno vero Dominicne incaraationis DOOCxxv.. indictione m., 
de diuersis Sasooiae partibus congregatnm est svnodale condlinm ia 
loco praeclaro quae nominatur aet Clofeshoum. praesideote. . . . 
Uulfredo archiepiscopo . . . sen etiam Beornuulfo regi Merciorum 
. . . caeterisijue episcopis et abbatibus necuon et dudbus, omuiumque 
dignilatum optimatibus . . . generositatem atabilitatemque regni 
terrestrb consiliautes ac quaerentes . . . Tanturadem uero inter alia* 
mm allocuUouum uerba pat^factum eat quod praefatus archiepisoopns 
TJulfrediu per inimicitiam et uiolentiam auaritiamque CoenwolS regis 



In the year of the Lord's mcarnation 825, indiclion 3, a syno- 
dal council was assembled, from the different parts of Saxony, at 
the famous place called Clovesho, Archbishop Wulfred presiding. 
... as also Beorawulf, king of the Merdans, . . . and the other 
bishops and abbots and ealdormen, and most eminent persons of all 
ranks [lieing present], taking counsel and making inquiry in regard 
to the excellence and stability of the earthly kingdom. ... At 
length, among other matters of discussion, it was made known thai 
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I toLius populi onuii dominatione propria priuatus 
eat. . . . Fostea eliaui ille praedictus rex Coenwulf cum auis »apien- 
tibua ad regalem uillam Luudouitie peruenieDH ad hoc eodemque con- 
cilium ilium archiepiecopum cum suo foedu foenoreque principum suo- 
rum iouitabaL Tuuo|Ui) in eodem concilio cum maxima diatrictione 
illo epiacopo mundauit quod omiiibuB rebus quae illius dominatiouig 
sunt dispoliatua debuisset fieri omnique de patria ista eaee profugus et 
nuaqoam nee uerbis domne papoe uec Cuesaris seu altcrtus alicuiua 
grodu hue in patriam itcrum recipisse niai hoc conaeutire uoluiaset ; 
hoc est quod iliam turram aet logneshomme ccc. maueutium reddi- 
di»et istamque pecuniam Iradidisset cxx. librarum. Sed et ille 
epi»copus haoc reconciliation em diu recussaua . . . tamen tantuudem 
. . . coactuH, hac cuuditione banc reconciliationem sic inuitus conaeu- 
sit : ut omni potestato oboedientiaque quae ad illius episcopalem sedem 
p^rtinebant inxta auctoritatem gradus eiua dignus fuisset, aicut prae- 
deceasores eiug iuxta iuatum ordinem in priatiniB temporibuu ante per 
omnia babuerant . . . Sed nihil huiua condicte conditionia impletum 
est. . . . Poatea uero contigit ut in temporibua praedicti Beomwulfi 
regia ad iltamque pruenominatam aynodum aet Cloteahoum ille archi- 
epiacopus Uulfred Cwoenthrytham abbatiaaam heredem Coenwulfi 



the aforesaid Archbishop Wulfred, by the enmity, violence, and ava- 
e of King Cenwulf, ... in witness of the whole people, had been 
deprived of all his rightful authority. . . . Afterwards, abo, the afore- 
said King Cenwulf, coming with his Witao to the royal residence at 
London, invited that archbishop thereto under his own guaranty, and 
with the surety of his chief men. Then, in this same council, with 
the greatest severity, he ordered the bishop to be deapoiled of every 
thing which belonged to his authority, and to be utterly exiled from 
thia country, and never to return to it, either at the interceasioa of 
the Lord Pope or of the Emperor, or of any other person of what- 
'er rank, until he had consented to this, — namely, to return the 
three hundred hides of land at logneshomme, and to give up the one 
indred and twenty pounds of money. And the bishop, after long 
refusing thia settlement, yet at last, . . . under oompulsion, unwillingly 
consented, on this condition, — that he should enjoy all the i>ower and 
obetUence which belonged to that episcopal see. according to the au- 
thority of his rank, in all respects ae hia predeceaaors had held it In 
former times. . . . But nothing of all this stipulated condition was per- 
formed. . . . But it afterwards happened that, in the time of the afore- 
said King Beoruwulf, Archbishop Wulfred aummoued to the aforesaid 
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cum eadem hereditate illina inaitabat, emendaUouemque aibi ( 
supradictarum molestiarum iniuriarumque postuUuit, quas ille idem 
tex Coenwulf sibi et ecclesiae Chrisd . . , per|)etraaaeL Tunc uero 
omais ille synodue ad aequiCAtem inuenerunt hancque iudidum aoa- 
nimo coosensu cons titue run t : quod illi epiacapo reddere omnia debu- 
isset quod uiolenLia abstulerat in omnibus rebus quibus cum aliqua 
iniuria in omni spatio ilia apoHata fuerat, et alteram similem partem 
ad hoc ipaum adiecisee, et omnem uaum emeridasae qui in ipsa spalio 
confracta fuerat Poatea autem placuit Beornwulfa regi . . . recon- 
ciliftiionem et emendaUonem diligentiaaime facere. ... In postremo 
autem ille praenomuiatus epincopUB . . . banc . . . recoociliationem 
. . . suecepieset ut ilia abliutiasa Cwoenthryth fitia Coenwulfi. he- 
reaque itliua . . . terram . . . c. manentium illo archiepiscopo cum 
propriis et antiquis lelligraphis et cum eadem liberlate quam ajite 
babuerat in perpetuam heredital«m ad habendam et possidendam 
poatque dies eius cuicumque ei placuerit dereliqueodum tradiderat 
. . . Sed atulim ista praedictoe recouciliatio confracta est . . . Iie- 
rumque aecundo anno postquam hnec omnia ita peracta sunt, haec 
eadem abbatissa ilEiua episcopi colloquium ftagitabat eumque in pro- 
itincia Huicciorum expetiuit illo in loco qime nomtnatur Oslafesblaa, 

synod at Cloveaho t!ie Abbess Cweuthrytha, Cenwulf 's heir, together 
with his inheritance, and demanded compensation for all the aforesaid 
evil and injury which the same King Cenwulf , . . had inflicted on him 
aud the church of Christ. And then all that aynod equitably adopted 
and unanimously aOirmed thia judgment, — that ahe ought to restore 
to the bishop every thing which had been violently taken from bim 
during all that time, and make good all injury, and add as much more 
over and above, and make compensation for the u«e during the same 
period. But aftei'wards it pleased King Beornwulf ... to make 
moat earnestly a compromise and settlement. ... At last, alao, the 
aforesaid bishop accepted . . . this . . . compromise, — that the Ab- 
bess Cwenlhrytha, daughter and heir of King Cenwulf, should deliv-er 
to the archbishop land to the amount of one hundred hides, ... to- 
gether with the ancient charters belonging to it. and with the same 
freedom which he had before, to hold and possess in perpetual inherit- 
ance, and to bequeath to whomsoever he would. . . . Hut this treaty 
of reconciliation was immediately broken. . . . And again, in the 
second year after all these things so took place, iliis same abbess 
asked an interview of the aforesaid biahop, and sought him out in the 
province of the Hwicci in the place which is called Oalafeshlaw, and 
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eiqne snaax inaipientiam confessn est retar<!ate recoociliatioDia . . . 
Tum autem illn ablmtissii cum omiii bumililute promberat ut omne 
qaod ei rcddita non fiieraC . . . emendare uoluisset . . . Tuncque 
episcopuB hoc idem consensit. . . . 

confessed to him her folly in regard to the dela.y of the reconciliation. 
. . . Then, too, the abbe)>s, with all humility, promised to make 
amends for all that had not been restored to him. . . . And thea Ihs 
bishop gave his consent to the same. . . . 



No. 11. Beohnwulf of Mercia, 825. 

Cod. Dip. CCXIX. 

Tbis was an acldoa in the nature of an appeal, by the Biahop of 
Worcester, from a decision of the bailiffs eucroaching on old rights of 
the chapter in the wood-paatnrea at Sutton. The bishop claimed, under 
establbhed custom of .Xthelbald's day. two-thirds of the woods and mast. 
The Witan allowed him the oath, and he established his claim. 

. . . |iy gere 3e wea from criates gebyrde aga;en eahu bund wintra 
and XXV and sio aefterre indictio w»s in rime and wss biomwuLfes 
rice mercna cyninges 3a wtea sioaoSlic gemot on 3iere meran stowe 
Se mon hateS Clofeshoas and Sour se siolfa cyning biornwulf ond bis 
biacopas ond hie aldormenu ond atle Sa wioton Sisse Siode Sser gesom- 
nade wsron Sa wees tiolo micel spree ymb wudu-leswe to suStune 
ongiegum west on scyrhylte waldon Sa swaugerefan 5a Iffiswe forSur 
gedrifan ond Sone wndu gefiogan Son hit aldgeryhto weron Son 
cuieS He biscop and Sara hina wiotan Set hio him neren maran ondeta 
Son hit arieded wes on Aethelbaldea dmge Srim hunde swina mceat ond 

. . . Toe year that was from Christ's birth eight hundred and 
iwenly-five agoue, and waa the second indiction in number, and was 
the reign of Beomwulf, king of the Mercians, there was a synodal 
gemot at the famous place called Clovesho ; and there the aforesaid 
Kin g Beomwulf, and his bishops and his ealdormen, and all the 
witan of this people, were there assembled. Then was a very great 
suit about the wood-pastures at Sutton, westwards, in Sclrholt. The 
bailiffs wished to extend the pasture, and feed out the wood further 
than it was old right. Theu said the bishop and the chapter's coun- 
sellors that they did not confess more to them £the bailifEsJ tlian as it 
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ee biscop [and 8a higen*] ahten twiede Ssb wuda ond Seee iiueet««. 
Su gerothte Uulfred arcebiscop ond alle 3a wioUn Set se biscop oud 
Sn higen mosteo mid aSe gecySan Set hit sua wiere artedec on AeSel- 
baldee dmgn ond him mare to ne sohte oud he Sa sona se biacop be- 
weddade eadwulfe Stem aldormen Sees a9tee biforan allum Skid wjo- 
tum oud him mon Sone geliedde ymb xxx nxhts to tStem bisoopetola 
et wiogoema cea«tre iu Sa tiid wwb hania suangerefa to euStniie ond 
he rad Set he wees et ceastre and Soiie aaS gessh ond gesceawada 
sua hine hia aldormon heht Eadwulf oiid he hine hweSre ne grette. . . 
• And ISa higen. Conjeeiural for iSa lugen, which girea no meaning. 

was administered in ^thelbald's day, — wast for three himdtvd 
swine ; and the bishop and the chapter had two-thirds of the wood 
and the mast. Then Archbishop WulEred and all the Witau decreed 
that the bishop and the chapter might dedare on oath that it was so 
administered in .^thelbald's day, and that he claimed no more. 
the bishop at ouce pledged the oath to Eadwulf, the ealdorman, befoi 
all the Witan ; and it was administered to him after thirty days, 
the bishop's seat at Worcester. At that time, Kama was bailoff I 
Sutton, and he rode to Worcester, and saw and looked at the oath, a 
his ealdorman, Eadwulf, commanded him, and he yet did not { 
him (the bishop). . . . 



No. 12. Abckbishop Wulfred, 825. 

Cod. Dip. MXXXIV. 

Om granted some land at Denton to Alibol Plegheard, who eonveye 
it to the church at Selsey. The church having been despoiled of this land,! 
suit was brought before the Witan for recovery, and restitution ordered. F 




. . . Akno ab iucarnatione Christ!, dccc.xxv. iudictione terti%J 
anno secundo regni Beornulfi regis Merciorum, eynodus fuit ad Clo>B 
Lesham, praesidente archiepiscopo Wulfredo ; post mortem uero Co^fl 
Dulfi regis Merciorum multae discordiac et iimumerabiles dissonanciMfl 

... In the year of the incarnation of Christ 825, indiction 3, in ' 
the second year of the reig:i of Beornwulf. king of the Itlercians, a 
synod, over which Archbishop Wulfred presided, was held at Clovesho. 
After the death of Ceawulf, king of the Mercians, many discords and 
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extollebantar contra udiub cuiusque priucipaliun) person arum, i 
et episcoporum, et paBtorum aecclesiarum dei, erga pluri 
negotia; ita uC tnuUum dispoliatae fuerant per loca diiierea aecclesiae 
Christ! in rebus, in terria, in tribnto, in omnibus causis. . . . Episco- 
pus Aus trail um-Saxonum Coenredus fuerat spoliatus de aliqua parU 
lerrae illius -xiv. aecclesiae quae uocitatur Deanton, quod Plegheard 
abbas dudum tradidit ad aedem episcopalem quae est io Selesegh, cum 
corpora euo, quod ei rex Offa ante condonauerat el conscripserat de 
haereditate aecclesiae Bedingehommes, quam ipse sibi adquisierat in 
haeredtlatem propriam. Tuuc in praefata synodo iudicatum est ut ille 
episcopus, cum consensu et unauimi conailio episcoporum et abbatnm 
aeu principum, in ius proprium aecclesiae haereditatem siue ullo obsta- 
culo accipiat ; sicut et ante prius at Caelchythe iudlcatum est inter 
Coennlfum regem et Wehthunum de eiusdem lerrae assumptione, 
coram archiepiscopo Aethelheardo, tertio aano Coenulfi regis. Et haea 
acta sunt coram omni condlio at Clobeshom, cum consensu et licentia 
regis et priucipum et archiepiscoporum, quorum nomina infra auno* 



countless disputes arose among kings, biahopa, and priests of the church 
of God concerning secular matters, so that the churches of Christ in 
different places had been despoiled of their property, lauds, and trib- 
ute. . . . Co9ured, bishop of the South Saxons, had been despoUed of a 
certain part of that twenty-five hides of church land called Denton, 
which, together witli his body. Abbot Plegheard Jong since conveyed 
to the episcopal see at SeJsey. [and] which King O&a had before 
given and booked to him out of the inheritance of the chui'ch at Bed- 
dingham, which he had acquired for himself as hereditary property. 
Then, in the aforesaid synod, it was decreed that this bishop, by the 
consent of the bishops and nobles^ should receive the inheritance of 
the church, without hindrance, in full ownership as before it had been 
adjudged at Ctelchylh between King Cenwulf and Wehthun concern- 
ing the seizure of the same land, before Archbishop ^thelheard, in 
the third year of the reign of King Cenwulf. And these things were 
done in the presence of the whole asaembly at Clovesho, with tha 
approval and permissiou of the king and his chief men and the arch, 
biebopa, whose names are written below. . . . 
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No. 13. BERarwuLF, March 28, 840. 

Cod. Dip. CCXLV. 



BuRBTWui-F, king of the Mercians, despoiled the church at Worcester 
of certain lands. Suit was brought by Bishop Heaberht, who presented 
bis charters before the Witaa, aud the lands were restored, 



. . . Anno autem ab iucamatioDe eiusdem dd et domini nostri 
Ihesu Christi .dcccxl°. Indictiooe HI. Coatigit aatein quod Berh- 
tQuU rex Merciorum, toUerat a nobis et tradidit terrain oostratu quod 
recte ac iiire sub proprio potestata ac libera possessione cuin finna 
donatione tradita eat et concessa et lirniata ad sedem episcopalem, id 
est, ad Uueogemensem aecclesiara rex praefatus suobus propriia homi- 
nibuB condonauit. sicut se iaiiaici homines docuerunt, boc est, Stoltun, 
tJassanhurna, Cyneburgingctun, Tateringctun, Codesunelle. Tunc per- 
mit ille epiacopus Heaberht, cum suis aecum senioribus, in pascha, ad 
TomeworSie et suas libertates et cartulas ante noraiuatorum t«rrarum 
secuni habeateB et ibi ante regem eiusque proceres fueront allecta et 
ibi Merciorum optimates deiudicauerunt illi, ut male ac iniuste dlspo- 
liati essent in suo proprio. Tunc illis terra sua reddita est cum pace, 
et simul etiam ille epiacopus banc donatiuum regem predonauit iterum 
in Uuelesburnan, hoc est iiii. caballos bene electos, et unum anulum in 
zxx. mancuais et discum fabrefactum in tribua pundis et duas albas 



L 



... In the year of the incarnation of our Lord and Master Jesus 
Christ 840. of the indiction 3, it happened that Berhtwulf, king of 
the Mercians, led by wicked men, took from us. and gave away lo his 
own men, our land, — Slonlton, Washborne, Kingston, Tarrington, 
and Codawell, — which had been given, grantrf. and confirmed, 
rightfully and lawfully, with full power and free possession, to the 
episcopal church at Worcester. Then Bishop Heaberht, with bis 
elders, at Easier, went to Tamworth, laklng the liberties and charters 
of the aforesaid lands ; and there, before the king and his nobles, they 
were read, and the Mercian nobles decided that they had been wrong- 
fully and unjustly despoiled of their property. Then their land was 
returned to them in peace; and the bishop besides presented this gift 
to the king, at Wellabume, namely : fonr chosen horaes, a ring worth 
thirty mancuses, a wrought dish of three pounds' weight, aid two 
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cornaa in nn. libria, et ilte regm& dedit duos equos bonos et dims atea- 
paa in twaem pundum, et uoam cuppam deauratam in duobus pundjs. 
Et tunc rex cum teBtimonio has terras firmiter liherauit aibi in aeuum 
coram suis archontis uniuacuiuaque uocesaitatis et auetulioiua. . . . 



aUver drinking-horns of four pounds ; and he gave to the queen two 
good horses, two stoups of two pounds, and one gilded cup of two 
pounds. And then the king, with wituesaes, freed the land for ever 
from every burden, in the presence of liia noblea. . . . 



No. 14. .dETHBLDOLF-, 844. 

Cod. Dip. CCLVI. 

Ohwulf, ealdormim of Eaat Kent, deviaed Ida property to the church 
after the death of bia wife und children. A diapute having ariaen con- 
cerning the will, a. decision of the Witan woa obtained confirming its 
proTiaiona. Thirty-four years aftur. .Stbelwulf claimed that the land 
devised by Oswnlt had beeu aold to hia father ; but the Witan decided 
the suit against him, and gave the oath to the churches. 



. , . Idcirco etenim Osuulf dei gratia dux atque princepa pronin- 
ciae Orientalis Gantiae circa auae propriae hereditatis iura tractare 
BtuduiL Et hoc coram beatae memoriae Uulfredo archlepiscopo co- 
ramque abbatis TJuernotho atque Feolgeldo caeterisque fldeliasimia et 
religioaissimis Ceolstano, im ; Aethelhuno atque lieremodo preabyta- 
ria aeccleaiae Chriali, necnon aaepe coram sociis suis et amicls fidiesi- 
mia, qualiter post diaceaaiouem auam circa haereditatem suam impos- 
terum agere uolui^e, id est, ut post dies uxoris suae et filii eiua Ear- 
dould filiae quoqiie suae Ealfthrythae, ad aecclesiia dei omnia dare deo 

. . , Therefore Oawulf, by the grace of God ealdorman of East 
Kent, desired to execute a testament; and in the presence of Wvl- 
fred, of blessed memory, and Wernoth, and Feolgeld, and other most 
tniated and Christiao men, — namely, Ceolstan, .^thelhun, and Here- 
mod, prieata, — and of hia most faithful friends, be showed what dis- 
position he wished to be made of hia property after his death. He 
commanded that, aft«r the death of hia wife and of her son Esrdwnlf, 
and Ilia daughter Kiilfthrylh, all Ills properly should be given to God and 
Uie holy church, under their testimony, as is clearly and plainly shows 
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et Sanctis eius sibi in sempiteraam hereditatem sub eomm testimonik 
dare praecepit, a sicut ia altera karCula maiiifeste et locide GOmproba- 
tur. Sed tanitu post obitum Osuulii ducis surresit excitala a tjuibus- 
dam quaestio ct conlentio maguo circii hereditatem OeuuM coutra 
) Beoruthrythoe; . . . sed uu-ique piirtes ad aj'nodzile coa- 
1 aduocari et, inuitari iubebantur : et cum ad syaodum deueuis- 
et diligetiti inueetigatioue ueritatis seatentia utrarumqiie partium 
cto syuodo, quae facta est in loco proeclaro aet Aeclea, quaereudo 
eutum est nihil iustius nee rectius esse posse constare. 
m sic perseuerare liaereditatein Osuulfi eicut ipse Osunlf prius pro- 
1 arbiti'io per omnia douare coram praedictis testibus decreuerat: 
e ita hoc etium ab iilo saacto synodo perpetuae perdurare deludica- 
. . Sed . . . Ule antiqnus uenenatiGsiinuB serpens . . . post cur- 
mtorum aunorum, id est, xxxiiii, iterum . . . boereditatem 
s adgraucre . . . couatus esL . . . Quamobrem congre- 
gaU) multitudine spiritoJium saeculartumque peraonum in Doroueruia 
ciuitate, anno domiuicae iiicarnatiouis dccc.xliiii. iodict. Aethel- 
uulfo regi preseiite aique Aethelstuno filiu eius, Ceolnotho quoque 
archimetropolicauo arcbiepiscopo, uecuou Tatnoth preabit«ro electo 
ad episcopalem. sedeni Dorobreui. id est, ciuitatia Hrofi, cum prin- 
cipibus, ducibus, abbatibua, el cunctis generalis dignitatis optimati- 
bus, inter quas eliam ills ueueuatissimus anguis coguomeuto Aethel- 
uuli, . , . deueuiens, . . . dicens haereditatem Osuulfi ducis cum. auro et 






riculo 



in the other charter. But after the death of ealdormau Oswulf, a great 
dispute arose concerning the inheritance of Oswulf against his wife. . . . 
But both parties were summoned to the synod; aud when they came, 
and the claims of each had been carefully examined by the synod con- 
voked at Aclea, it was found that nothing more just or right could be 
determined than to maintain the testament of Oswulf us he had himself 
first executed it, in the presence of the aforesaid witnesses ; and this de- 
cree was to continue for ever. But that most deadly serpent, after the 
lapse of thirty-four years, made another attack upon the inheritance of 
the holy ones of Christ. Wherefore, in the year of the incarnation 
of our Lord 844, an assembly of spiritual aud temporal lords having 
been convened in the city of Dover, in the presence of King ^thel- 
wult and his son jEthelstan, and the metropolitan Archbishop Ceol- 
uoth, and Tatnoth, chosen priest of the episcopal church of Rochester, 
with the lords, ealdormen, abbots, and all the nobles, that most poison- 
ous reptile, ^thelwulf by name, . . . said that the property devised 
by Oswulf had been purchased by Itis father, .^thelbeah, with { 
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ftrgeDto patris Bui Aethelheoh esse comparatam, et per hoc apoliare 
aeccleaiam dei, ... ad quaa haereditas ilia pertinebat, . . . nisua 
est. Tunc ille archiepiscopus Ceolooth et farailia eiua, id est aeo- 
cleBtae Chriati ilia, per ordJDem repticauit qualiter io illo ioncto 
ajnodo de illo reconciliatmn et deiudicatum est. At ille nolens adqai- 
escere, neque iudicio aynodis el probabilium patrum saactionibus, ne- 
que adsertione et ueredica uoce episcopi uel aliciiius personis, tunc etenim 
a sapientibus et prudentibua trutinatum ac dtiudicatum est, famlliam 
aecclesiae ChrUti, et familiam aet Polc&nstaiie, familiam quoqne at 
Dobrum, necnon et familiam uet Liminge ad quos haereditaa ilia per- 
tinebat, iusto iuramenta haereditatem illam sibi ipiiia contra haeredita- 
tern Aethelheahes castigare; nam el ita feoenmt. luraueruut in. 
homines de familiia praedictis, xii. presbeteri, caeteri communi gradna ; 
et sic etiam ilia altercatio ntrarumque partium perenniter sedan decre- 



and silver, and thereby strove to despoil the church of God. Then 
Archbishop Ceolnoth and his chapter duly unfolded what had been 
decreed in that holy synod. But, he refusing to submit to the decision 
of the synod, or to the voice of the bishop, or of any person, then 
it was decreed by the Witau that the chapter of Christ's Church, 
and the family at Folkstone, and at Dover, and at Lyminge. to whom 
this inheritance belonged, should by just oalh claim that inheritance 
for themselves against the inheritance of ^thelheah , and this they 
did. Then thirty men of the aforesaid families sivore, — twelve 
priests, the others common monks ; and ao that dispute was decreed 
to be for ever settled. . . . 
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No. 15. Duke .Etheldtjlp, 897. 

Cod. Dip. cccxxm. 

Kixa Cenclf left certain propertj to the church of ^Vineheoi 
with the injunction that no one should convey it away for s longer tern 
than one life. A part of the inheritance was found in the poBsession of 
Wuilaf, who held it by a grant from Cynethryth to his father for three 
lives, whereupon thu Witau adjudged the gift to be void; but the laud 
grauted to Wuilaf to bold during his life, on condltjau tb.it it should 
to the church at- Worcester after his death. 



Akno domiiiicae incarnationia .DCCC.xcvii. tndictioae aero. xv. 
anno contigit quod Aetheluiilf ueneratulis dux recitauit ei 
gauit haereditarios libroa Ceauulfi regis, et in priuilegiis illius Bcriptam 
inueniebac. quod nullus haerea post eum licentiam haberet haereditttt«in 
CenuulH quae pertitiei ad Wiucelcumbe alicut homiuum lougius donan- 
dam uel conscribendani quatn dies uniua hominia i . . . Accidit autem 
tunc inter alias locutiones, quod Aethelualf loquebatur de ilia terra qu&a 
uppellatur Inuptuue. V. mauentiuni, ad Uutlafum qui tunc earn posai- 
debat, quoniam de haereditate ipsius Cenunlli fuit. Tunc ille dicebnt 
quod Cynethryth patri suo iltsim terram dies trium hominum donasset, 
et AelSaed aibi postea trium addidisset; sed Aethelred et ill! ooinea 
adiudicabant, quod ilia donatio oltter slure non posset, nisi sicnti in 
diebus Genuulfi coaatitutum eraL Tunc ille pmedictua Wuilaf red- 

In tbe year of the lacamation of our Lord 897, indiction 15, it 
happened that the revered Duke .^thelwulf read and examined Uio 
charters conveying the inheritance of King Cenwiilf, and found it 
written in hia privileges that, after him, do heir ahould have tbe 
power to give or convey the inheritance, which belongs to Winch- 
combe, to any man for a longer term than one life. . . . But, then, 
it happened tbftt, among other discourse, .^thelwulf spoke to Wuilaf, 
who then possessed them, about the live hides of land called Upton, 
because they were a part of the inheritance of Cenwulf himself. Then 
Wuilaf said that Cynethryth had given that laud to his father for three 
lives, and .S^lflied had added three more. But ./Eihelred and they all 
adjudged that this donation could not stand in any other way than it 
had been appointed in the days of Cenwulf. Then the aforesaid 



I 
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didit Aetheluulfo pristiaos libollos a CjnethrycLa e 
acriptos, et Aedeluiilfus ei ietura pontes scribere praecipiebut : en 
Damqne diccione, ut hubeat et perfrualur per t«mpora uitae suae, eC 
poatea sine con trad ictione reddatur ad aedem episcopalent quae eat in 
Uneogemenai ciuitate, aotaatiti, qualiscumque rector et gabernator 
illiua tunc eziaterU. pro redemptiooe animae Cenuulfl regis et omnium 
haeredum ipsiua, necnoa quoque et pro renouatione et reconciliation e 
pacis inter illam fainiliam quae eat in Uueogerneaai ciuitate et illam 
quae est in Uuiucelcumbe. . . . 



Wullaf gave up to ^thetwulf the original charters written hj Cyae- 
thryth and ^Ifloid ; and ^thelwulf ordered this charter to be given 
him, granting that he should have and enjoy the land during hia life, 
oa the condition that, afterwards, it should go to the Episcopal Church 
at Worcester, to the abbot, or whatever rector, or governor, should 
then exist, for the redemption of the aoul of King Ceuwnlf, and all 
his heirs, and also for the renewal of peace between the famiUea of 
Worcester and Winchcombe. 



Weefrith, about 900. 

Cod. Dip. cccxxvn. 



I 



SoiT brought bj the Bishop of Worcester before the Merdan Witan to 
recover lands which had been granted out on special conditiona, these 
conditions not having been obBerved. The Witan sustained the claim, 
and thereupon the land was regranted on new conditions. 



In usses dryhtnes naman haelendes Criatea ! Ic WerferS bia- 
ceop cyiJe awa me Alchuu bisceop saegde and eac mine gewrytu 
wisodon Saet Mired bisceop gesealde Eanbalde Saet land aet Soppan- 
byrg mid Sis bebode. and seoSSaa Eanbald hit sealde Eastmunde and 



In the name of our Lord Christ the Saviour ! I, Bishop Werfrith, 
make known (as Bishop Alchun told me, and also my charters 
flhowed) that Bishop Mired granted to Eanbald the land at Sodbury, 
with this injunction — and, afterwards, Eanbald gave it to Eaatmund-^ 
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him bebeod Mired bUceop bebod on Godes ealmihtiges nomui a 
Sane halgan Srinesso Saet Ula hwile Se aeuig man waere os hire 
maegSe $e godcund^a hades beoD walde uud Saes wjrSa waere Saet 
I lia tFonne fenge to Sam laade aet Soppanbyrg. gif hit Soaoe hwaet 
I. ellea geselde Saet hit naefre on laedu hand ue wende. Ac hit 
' seoSiIan eode to Sam bisceopstole to WeogornaceaBtra for heora eaira 
saule. Oad he Sa Eastmund aer his eiide bebead on Saes lifgendau 
Godea QOman Sum mea 8e to Sam laode fenge Suet he Sone on 8a 
ilcan wiaaji tofeuge Se Mired bisceop bebead. gif he Sonne to San 
gedyratig waere Saet he Sael abraeoe Baet he wiate hine scyldigne 
beforao Godea heahsetle aet Sam miclan dome. 5a aefter Eastmaades 
forSaiSe bereafode seo maegS Saes ilcan londes ge Sa gastas Sara 
for$gewit«ara manna ge Sone bisceop and Sa ciricean aet VVeogoma- 
ceastre. and Heahberht biaceop oft Saea myngode o3Se Saea landes 
baed and seoSSan AJchun bisceop for oft Sa hwile Se he waes. and 
eac ic WerferS bisceop otl his baed aud we na mihton to oanom 
rihte becuman aer AeCelred waes Myrcna hlaford. Sa gesamnode he 
Mercna weotan to Sallwic ymbe maentgfealde Searfe ge Godes daelea 
ge worolde daeles. 8a spraeo ic on Ba magaa mid 5y erfegewrite and 
wilnade me rihtes. Ba beweddode me EadnoS me and Aelfred and 



and Bishop Mired enjoined him. in the name of Almighty God, and 
that of tlie Holy Trinity, that while there were any man among their 
kin who desired to be in holy orders, and should be worthy of it, that 
he should succeed to the land at Sodbury ; if it happened otherwise, 
that it should never come into a layman's hand ; but it should after- 
wards go to the bishop's see at Worcester for alt their souls' aake. 
And then he, Eastmimd, before his end, enjoined in the name of the 
living God the man who should take the land, that he should take 
it in the same wise as bishop Mired commanded. If be, however, 
should be presumptuous enough to bre-tk this [command] that he 
should know tliat he would be guilty before God's throne at the 
last judgment. Then, after Eastmund's death, his kinsfolk deprived 
both the souls of the departed men, and the bishop, and the cborch 
at Worcester, of this same land. And Bishop Heahberht oflen ad- 
monished them of this, or asked for the land ; and afterwards Bishop 
Alohun very often while he was [living], and also I, Bishop Werfrith, 
often asked for it, and we could not obtain-any justice till ^thelred 
became lord of the Mercians. Then he assembled the Witan of the 
Uerdans at Saltwick about manifold needs both spiritual and tem- 
poral. Then I brought suit against the kinsfolk with the testament 
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AelfaCan Paet bio oSer i5ara dydou o^f^e hit me ageafon oS'Se on hira 
m&egSe fioae man fundeo te to ^am bade fiiDge and to lande and me 
waere gehearsura for Gode and for worolde. 8a EaduoS He 6aeC land 
haefde gebead hit ealre tSaere map^e hwaeSer hit aenig awa gegan 
wolde 5a waea aelc Paes wordes Paet him leofre waere faet he land 
foreodu Sonne he fSaene had underfenge. 5a gesohte he Ae^elred and 
AeSelflaede and eac Ae^elnoS urne ealra freond and heo ealle to me 
wilnodon i5aet ic hine loete aet me Caet land begeotan him la agenre 
aehte swelcum erfewieardum to syllenne swelce he wolde and ic 8a 
Bwa dyde eallea swySoat tor hiora bene and he eac me gesealde 
feowertig mancesa. and ic fia mid mira higna feafe net Weogorna- 
ceastre him sealde iiaet lond on ece erfe and 6a bee and T^aet Eaat- 
mnndes erfegewrit and eac ure agen racdengewrit Saet waere him to 
Sam gerade Saet land tolaeten 6e mon aelce gere gesflle fiftene 
gdllingaa claenea ft^oa to Tettaubyrg ?am bieceope and him eac Soue 
nescrift healde. 



I 



fof Eaatmund] and claimed justice for me. Then Eadnoth and 
Alfred and ^Ifstaa pledged themselves to me that they would do 
one of these [two things] ; either they would give up [the land] 
to me, or would find among their kinsmen the man who would ac- 
cept the order [of priesthood] and the land, and would be obedient 
to me in spiritual and in worldly matters. Then Eadnoth, who bad 
the land, offered it to all their kinsmen [to see] whether any one 
would so acquire it. Then every one said that he would rather forego 
the land than take orders. Then he went to ^thelred and .£thel- 
HiBd and also ^thelnoth, friend of us all, and they all desired me 
to let him acquire the land of me for his own property, to bestow 
on such heirs as he liked ; and I then did BO, most of all for their 
prayer, and he also gave me forty mancuses. And I then with the 
leave of my chapter at Worcester gave him the laud in inheritance 
for ever, and the charters, and Eastmund'a testament, and also our 
own certificate that the land was relinquished to him, on the condition 
that fifteen shillings of pure money be paid every year to the biabop 
at Tetbury, and ho should also make his shrift to him. (?) 
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Cod. Dip. occxxvm.' 

T&ifi letter, mitten apparent!; to Kiug Edw&rd the Elder, explains K 
disputed titlu to five hides of land at PontbiU. la the reign of Al£r«d. 
a certAiu llcliustan comuiitted a tlieft. Thereupon .£thelni claimed 
Helinstao's land at Foothill, on grounds not stated. Heliastan obtained 
the intercession of the writer with the king to remove hi« outl»wry. 
fthelm's suit was then tried before arbitrators, who adjudged the oath 
to Helmstaa, who appears then to have pledged biiUBelt to convej the 
land to the writer, in consideration of receiving his &ssistauoe in giving 
the oath. The oath was aucceaafully given, and the writer received Uie 
land aocording to the pledge. He then allowed Helmstan a life occo- 
pancj. Helmstan soon afterwards drove off the oxen at Fonthill, tvas 
outlawed, and the land, coming again into the writer's possesaion, wad 
exchanged for other land, .^thelm, in Edward's reiga, attempted U> 
recover the laud, but seems to have desisted before triaL 



-\- Leop ic Se cjSe hu hit waea ymb Saet lond aet Funlial aS fif 
hida tie AeSelm Higa jmb spjcS 3a Uelmstan 8a uudaede gedyde Saet 
he AeSeredes belt forstael. tSa ongou Higa him specan sona oti mid 
oSran onspecendan and wolde him oSflitan Saet loud Sa sohte he me 
and baed me Saet ic him waere forespeca fbrtfon ic bis baefde aer 
oafongen aet biscopes houdu aer he Sa undaede gedyde. Sa spoec ic him 
fore and Kingade lum U) Aelfrede cinge Sa God forgelde his saule 8a 
Ijfde he Saet he moste beon ryhtes wyr8e for mire forspaece and ryht 
race wi8 AeSelm jmb Saet lend Sa het he hie soman Sa waes ic Sara 

Beloved : I make known to you how it was about the land 
at Fonthill, the Hve hides that .^tbelm Higa lays claim to. When 
Helmstan committed the crime of stealing .lEthered's belt, Higs 
at once began to bring charges against him, among other aoctisera, 
and wanted to litigate the land from him. Then he sought me 
and prayed me to be his intercessor, because I bad received bim 
formerly from the bishop's baud before he committed the crime. 
Then I spoke in his behalf, and interceded for bim with King Alfred, 
whose soul may God reward ; so he allowed him to be law-worthy at 

The original of Ibie eliarter hsB also been consulted, and a few slight 
itioDs from Mr. Kt'iiible's text have been adopted. 
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tniiiina Hiim He Saer to geuemmeil waeran anil Wihtbord anii Aelfrio 
wun Sa hraelSen aud Bjrhthelm aud Wulfhaa Ses blaca aet Sumor- 
tune and Strica and Ubba and ma monna Sonne ic nu genemnan maege 
8a reahte heora aegSer hia apell Sa !Tuhte us eallao Saet Helmatan 
moata gan forS mid Son bocon anil geagnigean him Saet lond Saet he 
hit haefde swa AeSelSriS hit Oaulfe on aeht gcsealde wiS gemedan feo 
and heo cwaeS to Osulfe Saet heo hit ahte him vdl to sylJnne for Son 
hit waea hire moi-gen-gifu Sa lieo aeat to ASulfe com and Helmitan 
Sis eal on Sou aSe befeng and Aelfred ciug Sa OsulFe his hondsetene 
sealde Sa he Saet lond at;t AeSulSriSe liohte Saet hit swa stoodan 
moste and Eadward ilia and AeSelnaS ilia aud Deormod his and aelcea 
Sara monua Se nion Sa habban wolde Sa we hie aet Weardoran uu 
semdaa Sa baer nion Sa boc forS and raedde hie Sa atod seo hondBeteu 
eal Saeron Sa Suhte us eallan Se aet Saere aome waeran Set HelmBtan 
waere aSe Saea Se naer Sa naes AeSelm na fullice geSafa aer we 
eodan into cinge and raeilau eal hu we hit reahtan and be hwy we hit 
reahtan and AeSelra atod self Saer inne mid and cing atod Swoh hia 
honda aet Weardoran innan Son bure Sa he Saet getion haefde Sa 
aacade he AeSelm hwy hit him rj'ht ne Suhte Saet we him gereaht 
haefdatt cwaeS Saet he nan ryhtre geSencan ne meahte Sonne he 

my intercession and plead againat ^thelm about the laud. Then be 
[Alfred] ordered an arbitration. I was one of the men who were 
named for the purpoae, and Wihtbord and -Elfric, who then was robe- 
Iteeper, and Byrhthelm aud Wulfhun the blaclt, of Somerton, and 
Strica, and Ubba. and more men than I can now name. Then each of 
them told his tale. Then it was the opinion of all of us that Helm- 
slan might go forth with the chartors and prove his right to the land, 
that he held it as ^thelthrith gave it to Oswulf in full property for 
a fair price ; and she told Oawulf that she was fully endtled to sell 
it to him, because it was her morning-gift when she first came to 
Athulf. And flelmstan included all this in the oath. And King 
Alfred, when Oswulf bought the laud of j£tbelthrith, gave his signa- 
ture to Oswulf that [the purchase] might eo atand, and Eadward his, 
and ^thelnath his, and Deormod hia, and each of the men whom 
they wished to have. While wo were now engaged in reconciling 
them at Wardour. the charter was brought forth and read. There 
stood the signatures, all of them, thereou. Then it was the opinioa 
of us all who were at the arbitration, that Helmatan was so much 
nearer to the oath ; hut ^thelm was not fully satisfied before we 
went Co the king; and reported in full how ne judged it, aoi why 
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tFono aH agifaa moste gif he meahLe Sa cwacS ic Saet be wolde 
Gutinigiin and baed Soue ciug Saet he hit atidagadc and he Sa swa dyde 
and he gutuedde 3a to Sou audugau Sane ii3 be fullaii aud baeil 
me Saet ic hitu fultemudc and cwaeS Suet him waere leofre Saet he 
. . . aide Sonne se aS forburste oS3e hit aef . . . aede Sa cmieK ic 
Saet ic him wolde fylstan to ryhce and naefre to nanan wo oit So. 
gerada Set he his me uSe and he me Saet on wedde geeeaJde and we 
ridan 8a to Son andagan ic and Wihthord rad mid me and Byrbthelm 
red Sider mid AeSelme and we gthyrdun ealle Saet he Sone aS be 
futan ageaf Su we cwaedim ealle Saet hit waere geendodu spaec 
Ss se dom waea gefylled and leof hwonne biS cngu speec geendeda 
gif mon lie macg nowSer ne mid feo ue mid aSa geeadigaii 
oSSe gif mon aelcne dom wile ouwendan Se Aelfred cing geseite 
hwonne habl>e we Sonne gemotud and he me Sa hoc Sa ageaC swa 
he me on Son wedde aer geseald haefde sona swa ee aS agifeo 
was and ic him gehet Saet he moate Ses loudea brucau Se hwile Se he 
lifde gif he liine wolde butan byamore geheaJdan Sa on ufan Saei 
ymban oSer iiealf gear oat ic hweSer Se ymb twa Sa forstael he Sa 
unlaedan oxaii at Funtial 3e he mid ealle fore forweuill and draf [o 
Cjtiid aad hine mou Saeraet aparade and his spercmon ahredde Sa 

we judged it ; aod ^thelm himself stood there present with as, 
and the king stood, washed bis bands within the chamber at War- 
dour ; when he had done tbifl, he asked ^thelm why our judgment 
aeemed to bim uot right, he said that he could not think auy 
thing more just than tliat he [Ilelmatan] should give the oath, if he 
could. Then said I that he [HelmatanJ wished lo attempt it, and 
prayed the king to appoint a, day for it, and he did so; and be 
[Helmatan] then took the oath in full on the day fixed, and asked me 
that I should aasi^t him. and said that he would rather that he [should 

^ve me the land ?] than the oath should break down or 

Then I said that 1 would help him to right, and never to any wrong, 
on condition that be granted me his [laud], and he gave me that in 
pledge. And we rode then at the appointed day, I, and Wihtbord 
rode with me, and Byrhthelm rode thither with ^tbelm, and we a]l 
heard that he gave the full oath. Then we all said that it was a 
finished suit, since the [king's] decision was complied with. Aod, 
beloved, when will any suit be ended, it one may neither end with 
money nor with oath, or if one will overthrow every judgment which 
King Alfred has decided P Wlien shall we then have finished a suit ? 
And he iben gave me the charter as he had formerly pledged himself 
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spor wreclas Sa he fleah Sa torypte hiiie an hreber ofer ffoet nebb Sa 
he actsacan woHe Sa saede him mou 3aeC to taciie Ka swaf Eanulf 
Feneardiag on waea gerefa Sa genom eal Saet jrfe him oil Suet he 
ahl« to Tjssebyrig 5a ascade ic hiue hwy he swa dyde 8a cwaeS he 
Saet he waere Seat and men gerehte 3aet yrfe cioge forSon he nacs 
cinges mon and Ordlaf feng to hia loude forSon hit waes his laen 8aet 
he OD saet he ne meahte va hia forwyrcan and tu hine hele Sa HyinaD 
9a gesahte be Siiiea faeder lie and bruhte inaigle to me and ic (vaea 
aet Gippanhomme mitte 3a ageaf ic 3aet inaigle Se and 3u him 
forgeafe hie eard and Sa are 3e he get on gebogen haefS and ic feug 
to minan londe and sealde hit Son biscope Sa on Sine gewitiiesae and 
Sinra weotena 3a fif hida wiS Son loude aet Lidgeard wiS di hidaa 
aud biscop and eal hiwan forgeafan me 3a feower and an waee leoSing 
load Sonne leof is me micel neoil3earf Saet hit mote stondan swa hit 
Bn gedon is and gefym waea gif hit elleshwaet bi3 Sonne sceal ic and 
wylle beon gehealden on Son Se 3e to aelmessao ryht SincS. 

to do, BO aoon aa the oath was given ; and I promiaed him that he 
might enjoy the land ao long as he lived, if be would keep himself 
without reproach. Thereupon, after thia, about a year and a half, 
or I know not whether two years after, he stole the untended oxen at 
Foothill, by which he was altogether ruined, and drove to Cytlid, and 
there one surprised him, and his speretnan followed up the fugitive's 
tracks. When he Hed, theu a bramble cat him over the face. Whea 
he wished to deny, then one said to him that as a proof, Eauulf 
Penearding then came upon him, who was sheriff, and aeized all the 
property th.it he [Helrastan] owned at Tisbury. I asked him why 
he did so ; he aaid that he [Ilelmstan] was a thief, and his property 
was adjudged to the king, because he was a king's man. And 
Ordlaf took posaeasion of hia land because it was his grant that 
he occupied, [and] he [Uelmatan] could not forfeit his [Ordlafa 
land to the king]. And thou, then, didat give order to proclaim 
him outlaw. Then he sought thy father's body, and brought a seal 
to me, and I was at Chippenham with thee. Thereupon I gave the 
seal to thee, and thou didst remit to him his citiieuship and the prop* 
erty which he yet occupies. And I took possession of my land, and 
gave it to the bishop, with thy witness and that of thy Witan, the fiva 
hides for the laud at Liddiard, in exchange for live hides ; the biabop 
and all the family gave me four, and one was tithing land. Then, 
beloved, it is very necessary for me that it may stand as it is now ar- 
ranged, and long has been. But if it shall be otherwise, then I shall 
and will be holden to whatever in thy bounty seems right to thee. 
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fn dorto -)- and AeBelm Higa eoiie of 8am gefliW Ba cing waes 
aet Worgemyoster on Ordlafes gewitnesse and on OsferSes and 
on Oddan and on Wihtbordes and on AelEatanes Hys blerian and un 
AeSelnoSea. 

Jndoned. -\- And ^thelm Higa deaisted from the euit when 
ihe king was at Warminster, with witness of Ordlat and Osfertb ftnd 
Odda and Wibtbord and ^Ifstan the blear, and ^ihelnotli. 



Cod. Dip. CCCCXCIX., MCCXXXVH. 

SiocLM pledged land to Godft fnr thirty pounds. He haring died in 
war, his daughter, Eadgifu, averred that he had, just before his death, re- 
deemed the land, and beijueathed it to her. Goda denied the redemption, 
and refused to surrender the land. Eadgifu sued Goda, and the Witan 
gave her the oatli to prove the redemption. Goda still refused to surren- 
der till the king, Edward the Elder, threatened him with confiscation, 
when, as is averred, he did aurreader. Still he did not escape a judg- 
ment for some offence not stated, which put hia life and property in the 
qaeen's hands. In Edwy's reign, the sons of Goda again took posaession 
of the laud; but, io Edgar'a reign, a new suit restored it to Eadgifu, 
who gave it to Christ's Church. 



Anno domiaicae incarnation is 
DCCCCLXI., ego Eadgiva regi- 
na et mater Eadmundi et Eadredi 
regiun, pro salute auimaB meae, 
Goncedo aecclesiae Chriati in Do- 
robernia monachis ibidem deo ser- 
vientibus has t«rras, Meapeham, 
Culinges, Lean ham, Peccham, 
Femlege, Munccetun, Ealdintun, 
liberas ab omni aaeculari gravitate 



Eadgifd cyS Sam arcebis- 
cope and Cristes cyrceau by* 
rede hu hire land com at CoUd- 
gon \ ijaet is Saet hire laefde hire 
faeder land and hoc swa be mid 
lihte beget, and bim his yldran 
lefdon. Hit gelamp Saet hire 



Eadgifu makes known to the archbishop and the commuuity of 
Christ's church how her land at Cooling came [to her] ; that is, that 
her father left her land and charter as he rightfully got, and hii 
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exceptis tribuBipontis et arcia coa- 
Btractione, eipeditioue. Qualiler 
autem istae tfiirae miclii venerunC, 
operaepraetittmduii intimare om- 
nibus, scilicet Odoniarchisacerdoti 
torausque Britanniae primati, el 
familiae Christi, id eat mouachis in 
Dorober&ia civitate. Contigit all' 
qoando patrem rneum Sigelmum 
habere aeceasitatem .xxx. libra- 
rum qiLis a quodam principe nomi- 
se Groda mutuo accepit, et pro va- 
dimonio eidem dedit terram quae 
iioniinatur Cullngea, qui tenait 
earn septem annia. Septimo itaque 
anno expeditio praeparabatur per 
omnem Caiitiam, cum qua Sigel- 
mDm patrem meum ire oportuit; 
cum vero 3e pararet venenint illi 
in mente .xxx. librae quaa Godae 
debebat, quaa atatim ei reddere 
fecit. Et quia nee filium nee fl- 
liam nisi me habnit, haeredem me 
fecit iliius terrae et omnium terra- 
rum suamm et libros michi dedit 
Forte tunc evenit patrem meum 
in bello cecidisae ; poatquam au- 
tem idem (roda audivit defonc- 



faeder aborgude xzx punda aet 
Godan, and betaeht him Saet land 
Saes feoH to anwedde, and tie hit 
haefde vii winter. Da gelamp 
emb ila tjd Saet man beonn ealle 
Cantware to vigge to Holme. 
Da nolde Sigbelm hire faeder 
to wigge faran mid nanea mannes 
scette unagifnum, and agef Va 
Godan xxx punda, and becwaeS 
Eadgife his debtor laud and boc 
aealde. Da he on wigge afeallen 
waes, Sa aetaoc Goda Saea feos 
aegift«s and Saes landea wymde 
oS Kaea on ayxtan geare. Da 
spraec hit faeatlice Byrhaige Dy- 
rincg 8wa latige oS 8a witan Jte 
Ba waerou gerehton Eailgife Suet 
beo sceolde hire faeder hand ge- 



parenti left them to bim. It happened that her father borrowed thirty 
pounds of Goda, and assigned him the land in pledge for the money, 
and he held it seven years. Then it happened about that time thnt 
all Eeutishmen were summoned to Holme on military service ; so 
Sigbelm. her father, was unwilling to go to the war with any man's 
money unpaid, and gave thirty pounds to Go<la, and bequeathed his 
land to Eadgifo, his daughter, and gave her the charter. When he had 
fallen in war, then Goda denied the return of the money, and refused to 
give up the land till some time in the sixth year. Then [her kinsman] 
Byrhsige Dyrincg firmly preased her claim, until the Witan, who then 
were, adjudged to Rudgifu that ahe should cleanse her father's hand tf 
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turn m bello esse, negtkvit sibi xzx 
libr&s peraoluias FiuBse, terramque 
quam pro vadimoaio a patre meo 
accepit deiinuit fere per sex aii- 
nos. Sexto vero anno quidam 
propinquua meus nomine Bjrh- 
BigeDyriijgcoepiliiiHtanteraperle 
cooqueri apu<I optimatos et prin- 
cipes et sapient«a regni de injuria 
propinquae suae a Gudone facta. 
Optimates antem et sapientespro 
justicia inveneruDt, et juato judi- 
cio decreverunt quod ego quae 
fllia et haerea ejua sum, patrem 
meum purgare deberem, videlicet 
gacramen(o.sxi.tibrarum,eaBdem< 
que .xxx. Libras patrem meum per- 
aolviase ; ()uod, teste tolo regno, 
apud AgelesCord peregi ; sed nou 
tunc quidem potui terram meam 
habere, quoadusque amici mei re- 
gem Eduuarduma(lierunt,et ilium 
pro eadem terra requisierunL Qui 
videlicet rex eidem Godoni, super 
omuem bono rem quern de rege 
tenuit, praedictam lerram inter- 
dixit, aicque terram dimifiit. Nod 
multo autem post tempore conti- 



claenslaii be sna miclan feo, and 
heo Saea aS lae'dde on ealre Seode 
gewitnease to Aeglesforda, and 
Saer geclaenaude hire faeder ttaes 
agift«s be xxx pundn aSe. 
gyt heo ne raoste landea bmi 
aer hire fryod fondon aet £ad< 
warde cyncge Saet he him Saet 
land forbead avra he aentgei 
bntcao nolde, and he hit sws 
alet Da gelamp on fjrste 9aet 
ae cyaincg Godan oucaije Bwa 
snjrSo awa him man aetrebte beo 
and land ealle 8a Se he ahte, and 
ae cynincg hine Sa and ealle his 
are mid bocum and landum for- 
geaf Eadgife to ateonne av?a swa 
heo wolde. Da cwaeS beo ttaet 
heo ne dorste for gode him svra 



and r 

faes J 



[an oath of] as much value [nametj, thirty pounds]. And ahe took oath 

to tbU effect at Ajleaford, on the witness of all the people, and there 
cleansed her father in regard to the retaru of the money, with an oath 
of thirty pounds. Even then she was not allowed to enjoy the land 
until her friends obtained of King Edward that he forbade him [Goda] 
the land, if he wbhed to enjoy any [that be held from the king] ; and he 
■0 let it go. Then it happened, m course of time, that the king 
brought 90 seriona charges againat Goda, that he was adjudged to lose 
charters and land, all that he held [from the king, and his life to be 
in the king's hands]. The king then gave him and all his property, 
charters, and lands to Eadgifu, to dispose of as ahe would. Then 
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git eundem Godoiiem coram rege 
ita iiiculpari, quod per judici- 
um judicatua ait perdere oumia 
quae de rege tenuit, vitamque ejus 
esse in judicio regis. Rex autem 
dedit eundem michi et omnia sua 

rum Dt de eo facereni secundum 
quod promeruiL Ego autem pro 
timore dei non ausa fui reddere ei 
secundum quod contra me prome- 
ruit, Bed reddidi ci omaes terras 
auas excepta terra duorum aratro- 
rum apud Oaterland; libroa au- 
tem terrarum noii redclidi ei, pro- 
bare enim volui quam fidem de 
beaeHcio contra tot injuriaa michi 
ab eo niatos tenere vetlet. De- 
fancto aut«m dommo meo rege 
Edwardo, iEthelstanus lilius aus- 
cepit regnum, quera videlicet re- 
gem requisivit idem Godo ut pro 
eo me rogaret quatinus ei redde- 
rem libros terrarum suarum. Ego 
autem libenter, devicta amore vi- 
delicet regis ^tbelstaoi, ei omnes 
iibroB tecrarum suiirum reddidi, 
excepto libro de Osterlande, quem 



leanian swa he hire to geearaud 
haefde, and agef him ealle his 
land butan twam Buluogum aet 
Osterlande, and uolde Sa bee agi- 
fan aer heo wyste hu getriwlice 
he hi aet landum healdan wolde. 
Da gewat Eadward cyncg and 
leucg AeSelatan to rice. Da Go* 
dan aael Sohte, Sa gesohte be Sons 
kynincg AeSelstan and baed Saet 
he him geSingude niS Eadgife 
his boca ed^t, and ae cyncg 8a 
Bwa dfde and heo him ealle agef 
butan OaterlaudeB bee, and he Sa 
boc nnnendre handa hire tolet, 
and Sara oSerra mid eaSmettom 
geSancude ; and uferran Saet 
twelfa sum hire aS sealde for ga> 
borenne and ungeboreuue Saet 



said she that she durst not, for [fear of] God, make such a return to him 
as he had merited from her, and gave up to him all his lands except two 
hides at Oaterland, but would not give up the chartera before she 
knew how truly he would hold them in regard to the lands. Then 
King Edward died, and iEthelstan took the throne. When it seemed 
to Groda seasonable, he went to King ^thelstan, and prayed him to 
intercede with Eadgifii for the return of his ch.irtere : and the king 
then did so, and she returned him all except the charier of Oaterland ; 
and he relinquished the charter voluntarily to her, and thanked ber with 
humility for the others. And, further, he, with eleven others, gave aa 
oath to her, for born and nnbom, that the matter in dispute if aa for 
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■cUiceC humiliter bona voluatate 
dimisit. Insuper pro se et omni- 
bos parentibtis suia, naCis et non- 
dum natia, nunquam qaaerimo- 
niatu facturoa de praedictoi terra, 
■ecum acceptia undecim compari- 
bus aujs, michi sacrameatum fecit. 
Hoc autem factum est in loco qui 
aominatur Hamme juzta Laewea. 
Ego autem Eadgiva babui t«rram 
cum libro de Osterlande diebus 
duorum regnm .£lhelatani et 
EadniuDdi miorum meorum; Ea- 
dredo quoque rege filio meo de- 
functo, despoltata sum omnibos 
terrie meia et rebus. Duo qno- 
qne fllii jam saepeoominali Godo- 
nis, Leofatanua et Leofricus, ab- 
Btulerunt micbi duassupeiiua nom- 
inataa terraa Culinges et Oster- 
lande, yen e run (que ad puerum 
Eadwium, qui tunc noviter leva- 
tua est in regem, et dixerunt ae 
majorem justiciam in illia terria 
habere quam ego. Remanai ergo 
illis terria et omnibos aliiaprivala 
Daque ad tempora Eadgari regie. 
Qui cum audiaset me ita dehones- 



Sia aefre gesett apraec waere, and 
3ie woes gedou on AeSelstanet 
kynincges gewitnesse and bja wy- 
tena aet Hamme wiS Laewe, and 
Eadgifu haefde land mid bocum 
Sara twegra cjninga dagaa hire 
■ana. Da Eadred geendude and 
man Eadgife berypte aelcere are, 
5a naman Godan twegen suna, 
Leofatan and Leofric.on EUdgife 
Saa twa foresprecenan land aet 
Culingon and aet Oaterland, and 
eaedon Sam cilde Eadwige Se Ss 
gecoren waea tSaet by rihtur hiora 
waeron tJonne bire ; 5aet Sa awa 
waea aS Eadgar astiSude, and be 
and bis wytan gerehton Saet hy 
msnfull reaflac gedon baefden, 
and hi hire bire are gerebton 



ever settled ; and thia waa done in the witneaa of KJng .^tbelatan 
and bia Witan, at Hamme, near Lewes. And Eadgifu held the land, 
with tbe charters, during tbe days of the two kings, her sons 
[^thelstan and Eadmund]. Then Eadred died, and Ead^n waa 
deprived of all her property ; and two aona of Goda (Leofstan and 
Leofric) took from Eadgifu the two before-mentioned landa at Coo- 
ling and Osterland, and aaid to the child Edwy, who was then chosen 
king, that they were more rightly theira than hers. This then re- 
mained ao, till Edgar obtained power ; and he and bis Witan 
adjudged that they had been guilty of wicked spoliation, and they 
adjudged and restored to her her property. Then, by the king'a 
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tatam et ^espoliatam, congrega- 
tiB principibua et eapieDtibiu An- 
gliae, in telle zit enim me cum 
•nagna injusticia rebus et terns 
meis despoliatam, idem rei Ead- 
garua reatituit mibi terras meas 
et omnia mea. Ego autem li- 
centia et coosenau illius teatimo- 
nioque omnium episcoporum et 
optimatum suorum, omaes terras 
meaa et Hbros terrarum propria 
mauQ mea posui super at tare 
Christi quae sita est in Dorober- 
nia. . . . 



and agefon. Da nam Eadgifu be 
Saes cjnincges leftffi and gewit- 
neaee, and eolra bis bisceopa Sa 
bee and land betaehte into Cris- 
tescjrcean mid hire ageDum han- 
dum up on Sone altare lede Sao 
hyrede on ecnesse lo are. . . . 



leave and witness, and that of all hia bishops [and chief men], Ead- 
gjva took the charters, and made a gift of the land to Christ's Church, 
[and] with her own hands laid them upon the altar, as the property 
of the community for ever. . . . 



^H m< 



No. 19. EiDGAR, 966. 

Cod. Dip. MCCLVIII. 

FoRrEiTCTRK of Bromley and Fawkham, by the widow ot .^Ifrio, to 
the king, tor the theft oi the charter of Snodland. The Bishop of Koch- 
eeter bought them of the king, and allowed the widow a life-occupaucy. 
She thereupon assumed property in them, and waa supported by the shire 
gemot. 

-j- Du3 waeron Sa land aet Rromleage and aet Fealcnaham Sam 
cioge Eadgare gerebt ou Lundenbyrig, purh Snodingtaodes landbeOi 
8a 8a preostas forstaelon 8am biscope on Hrofeaceastre, and gesealdan 
heo Aelfrice Aescwynne sunu wi8 feo deamunga. And heo Aescwyn 

Thd3 were the lands at Bromley and at Fawkham assigned 
to King Eadgar, at London, through the charters of Snodland, which 
the priesta stole from the Bishop of Rochester, and sold to jElfric, 
the son of jEscwyn, secretly, for money. And .^scwyn. ^Ifric'a 
mother, formerly gave them to the church. Wbeo the bishop had 
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Aelfricea modor sealde heo aer Siderio ; Sa geacsode se biscop Saet 
Sa bee foratolene waeroa, baed Sara boca Sa geornlice. Utidi^r Sam 
8a gewatt Aelfric, and he baed Sa lafe sySSan oS man gerehte od 
cinges )ieningmanna gemote Sacre stowe and Sam bisuope Sa fontole- 
nan becc Snodiglandea and bote aet Saere I'yfSe ; Saet waes on Lud- 
dene, Saer waes 86 cing Eadgar, and se arcebiscop Dunstaa, and 
Aethelwold bisoop, and Aelfslan biscop, and oSer Aelfstan, and Ael- 
(ere ealdorman, and fela cynges wit€na. And man agaef 3a inW 
Saere atone Sam biecope Sa becc ; Sa stod Sara wyderan are on Soea 
dngea handa ; Sa wolde Wulfstan se gerefa niman Sa are to Saes 
cingss hauda, Bromleah and Fealcnaham ; Su gesobte seo wydewe Sa 
halgan etowe and Sane biscop, and agaef Sam cinge Brondeages boc 
and Fealcnahames ; and se bjscop gebohte Sa- becc and Sa land aet 
Sam cinge on Godeshylle, mid fiftegan mancesan goldes and Lundte- 
ontigan and Jfrittegam pundum, [mrh forespraece and costaunge into 
Banct« Andrea ; siSSan Sa lefde se biscop Sare wydevran Sara lande 
brycea. Under Sam Sa gewatt ae cing : ongan Sa sySSan Byrhtric 
Sare wydewan maeg, and beo to Sam genedde Set by brucan Sara 
landa on reaflace ; gesohtan Sa Sane ealdorman Eadwine and Saet folc, 



learned that the charters were stolen, he earnestly asked for the char- 
ters. Meanwhile ^Ifric died, and he [the bishop] after this sued 
his widow until they adjudged the atolen charters of Snodland to the 
church and the bishop, at a gemot of the king's oflicers, and the in- 
demnity for the theft. Tliis was in London, where was King Eadgar 
and Archbishop Dunstan and Bishop jSthelwold and Bishop ^If- 
Btan, and the other ^Ifatan, and Alderman jElfere, and many of tho 
king's Witan. And the chariers were then depoaited in the charch, 
[in charge of] the bishop. Then the widow's property stood in the 
king's hands. R«eve Wulfstan wanted to take the property into the 
king's hands. — Bromley and Fawkham ; but the widow came to 
the holy church and the bishop, and gave up to the king the charter 
of Bromley and of Fawkham. And the bishop bought the charters 
and the land of the king at Godshill, for fifty maucusea of gold, and 
a hundred and thirty pounds, by intercession and urgency, (or Saint 
Andrew's. Then, ailerwards, the bishop allowed the widow the en- 
joyment of these estates. Meanwhile the king died : then, after* 
wards, began Byrbtric, the widow's kinsman, and constrained hef 
that they should occupy the landa by force. Then they sought tha 
ealdorman, Eadwine, and the people, who were God's adversariei, 
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8e waes Godes anspreca, and geneddan 9ane biscop be ealre his are 
agiftes 9ara boca; ne moste he beon 9ara 9reora nanes wyr9e 9e 
be eallum leodscipe geseald waes on wedde, tale, ne teames, ne ah- 
nnnga. 

and forced the bishop, by [penalty of] all his possessions, to the return 
of the charters ; nor was he allowed to make use of any one of those 
three [modes of proof] which was granted by every people on [gi7« 
ing] pledge, neither tale, nor team, nor ownership. 



No. 20. -Ethblwold, 968-975. 

Cod. Dip. DXCI. 

This charter witnesses an exchange of lands. In tracing the title of 
one of the parcels of land, the following case of murder by witchcraft is 
set forth. 



• . . And 9aet land aet Aegeleswyr9e headde an wyduwe and hire 
sunu aer forwyrt, for9an 9e hi drifon [i]serne stacan on Aelsie Wulf- 
stanes faeder, and 9aet wer9 aereafe and man teh 9aet mor9 for9 of 
hire inclifan. Da nam man 9aet wif and a9rencte hie aet Lundene- 
brygce, and hire sune aetberst and wer9 utlah, and 9aet land eode 
9am kynge to handa, and se kyng hit forgeaf 9a Aelfsie, and Wulf- 
stan Uccea his sunu hit sealde eft Ae9elwolde bisceope. . . . 

. . . And a widow and her son had formerly forfeited the land at 
Aylesworth, because they drove iron pins into [an image of ] ^Isie, 
Wulfstan's father, and this was law-breaking; and the [image on 
which they had practised] murder was taken out of her closet. They 
took the woman, and drowned her at Londonbridge ; and her son es- 
caped and became an outlaw, and the land went into the king's hands ; 
and the king then granted it to JElfsie ; and Wulf stan Uccea, his son, 
gave it afterwards to Bishop ^thelwold. . . . 



SELECT CiSKS IN 



^THKLRED, 965-993. 



Hickes. DiaB. Epiat. < 



Cod. Dip. MCCLXXXVin. 



^LPEH bequeaUied Wouldhiiai to the Church of Sunt Andrew, in Roch- 
ester, leaviDg Cray to his nephew's widow as her momiug-gift. She mar- 
ried Leofsua, and they entered by force upon Wouldhain, aa hers through 
her first husband. The bishop recovered the land by suit in the shire 



Rex Aethelberbtus primum 
bereditaverat de Wuldaham apos- 
tolum S. Andream et ecclesiain su- 
am in Hrofecestra aet«rno jure, et 
commisit illud manerium Eardul- 
fo epificopo Hrofensi ad custodien- 
dum. et ejus successoribus. Igi- 
tur in manibus BucceBEomm abla- 
tam est itenun apostolo, et eccle- 
siae suae in manibus regiuo, ita 
quod plures regea unus post alle- 
nuQ babaerunt illud postea usque 
ad tempuB regis Eadmundi. Tunc 
quidam probua homo nomine Aelf- 
Btaiius Heahfitaninc emit illud a 
rege Eadmundo. et dedit illi pro 
eo centum duodecim maucas auri 
et XXX libras denariorum. Hujus 
pecuniae majorem partem dedit 
posKa ipsi regi Aelfegus filius ip- 
sins Aelfstani. Poatea mortuo 
rege Eadmundo, Eadredus rex he- 



-(- Dus waeron Sa seox soloDg 
aet .Wuldaham sancte Andrea ga- 
leald into Hrofesceastre. Aethd- 
brybt due hit gebocode Sam apoa- 
tole on ece yrfe and betaehta hit 
9am biscope Eardutfe to bewi- 
tenne and his aefl^rgaencan ; 8a 
betweonan 3am wearS bit ute, 
and haefdon hit cyaegaa oS Ead* 
mund cine ; 8a gebohCe hit Aelf- 
Stan Heahstaninc aet 8aem cuaoe 
mid hundtwelftigan manceBao 
goldea und Jiritiigan pundan, and 



ere the six hydes at Wouldbam given to Saint Andrew at 
King .^thelbert deeded it by charier to the apostle in 
perpetuity and delivered it to Bishop Eardulf and his successors to ad- 
minister. Then among them it was alienated, and the kings had it 
down lo king Eadmunil. Then jElfstan Heahstaninc bougbl it ot ibe 
king for a hundred and twenty mancuses of gold an J thirty pouuda, and 
his sou .£ifeh gave him almost all this. After King Edmund, King 
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reditavit inde predictum Aalfsta- 
niim in aeteruam hereditatem. 
Iiaqne poat mortem bujus Aelf- 
fitani, praefatua Aelfegug, qui regi 
EadmUDtto dederat majorem par- 
tem pecuniae pro patre suo prop- 
ter Wuldeham, succeaait huic Aelf- 
sUuio in hereditatem. Qui atatim 
cOQclu^it et omaino confirmavit 
totum quod pater suus iu viu sua 
fecerat. Hie autem fratri suo 
Aelfrico et terras aUjue pecuuiaa 
patris Bui ita pleue subtraxit quod 
ipse Aelfricua nichil omnluo inde 
poCerat habere aiai serviiio illud 
ab eo prumeruisaet, quemadmo- 
dum quilibet eitraneus. Tamea 
praecogitetua tandem Aelfegus 
propter coQBanguiDitatis fraterui- 
tatem coDcessit illi Earhetham et 
Craeiam et Aeinesfordam et Wul- 
deham in diebus vitae suae tantum, 
in praestito solummodo. Itaque 
mortuo Aelfrico, Aelfegus statim 
accepit omnia praeecita aua quae 
fratri suo viventi praestiteraL 
Aelfricus autem habuit filium 
nomine Eadricum. Aelfegus vero 
non habuit. £t ideo Aelfegus 
concessit illi Eadrico Earhetham 
«t Craeiam et Wuldeham, et re- 



Saet him sealde maeat eal Aelfeh 
hisBuuu: aeft«r Eadmundeciucge 
Sa gebocode hit Eadred due AeU- 
stane on ece yrfe : Sa oefter Aeli- 
stanes daege waea Aelfeh his sunn 
his yrfeweard, and Sa6t he leac 
on hake tungoo, and ofteah Aelf- 
rice his breSer landes and aehta 
butan he hwaet aet him geear- 
Dode; 8a for Saere broSordbbe 
geuSe he him Earhittes and Crae- 
gan and Aenesfordes and Wulda- 
bamea his daeg ; Sa oferbad Ael- 
feh Saeae broSor and feog to hia 
laeue; 3a haefde Aelfric aonn 
Eadric hatte, and Aelfeh nanne: 
8a geuSe Aelfeh Sam Eadrico 
EarhiSes and Craegan and Wul- 



Eadred deeded it to ^Ifstan in perpetuity. Then, after ^Ifstan'a 
da;, .lElfeh, his son, was hie heir ; and [all] this he established in due 
form and deprived his brother ^Ifric of land and property, unless he 
earned it of him by service. Then, because of his brolherlove, he grant- 
ed him Erith, and Cray, and jSnesfonl. and Wouldham for life. ^Ifeh 
then outlived his brother, and resumed poaaession of hia grauL 
^Ifric had a son called Eadric, and ^Ifeh had noue; so .^Ufah 
granted Eadric Erith, and Cray, and Wouldham, and held .^nesford 
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tinnit in manu sua Aelnesford. 
Mortuus est autem ipse Eadricus 
absque coiumendatione vel distri- 
butione rerum Buarum ; tunc it«- 
rum Aelfegus accepil praestita sua 
omnia. Habebat etiam ipse Ead- 
ricuH uxorem et non liberos. Hac 
de causa concessit Aelfegus iJli 
viduae donum dotis suae tautitm 
quod ei dederat Eadricus, quando 
eam priiuuoi accepit osorem. in 
Craeia. Et tunc remansit Litel- 
broc et Wuldeham in praestito 
Buo. PoBtea quando ei visum ao 
placitum fuit, accepit firmam suam 
in Wuldebame, et in aliis volebat 
Bimiliter facere, sed itemm infir- 
matuB eat, et quia inQrmataa est 
valde, mieit illica ad archiepieco- 
puoi Dun Stan urn ut venire t ad 
eum. Qui absque mora venit 
ad eum et locutus est illi in loco 
illo qui vocatur Scelfa. Ibi coram 
archiepiscopo fecit Aelfegus com- 
mendationem aive distributionem 
omnium rerum auarum, et consti- 
tuit unam partem eccleaiae Cbrisli 
Cantuariae, et alteram partem ec- 
clesiae S. Andreae, et terliam 
partem uiori suae. Poal«a fuit 
quidam LeofHimu, qui uxorem 



CASES IN 
dabames and haefde MmeyU 
Aenesford ; Sa gewat Eadric aer 
Aelfeb cnideleas, and Aelfeb feng 
to his laene ; Sa haefde Eadrio 
lafe and nan beam ; Sa geaSe 
Aelfeb hire Jure morgengile aet 
Craegan, and stod EarbiS and 
Wuldaham and Ljtlanbroc on hia 
la«ne ; 8a him eft geSubte, tia 
nam be his feorme on Wuldaham, 
and on Sam oSran wolde, ac bine 
geyflade ; and he 8a aende to Sam 
arcebiscope Dunstaue, and he com 
to Scylfe to him and be cwaeS his 
cwide beforan him, and he saette 
aenne cwide to Cristes cyrican and 
oSeme to Sancte Andrea and Sane 
[iriddan sealde hb lafe. Da braec 



himseU. Then Eadric died, intestate, before Jllfeh, and .£lfeli 
resumed possession of bis grant. Eadric bad a widow and no child : 
then ^Ifeh granted bet ber morning-gift at Cray ; and Erith, and Would- 
bam, and Littiebrook stood at his disposal. When it seemed good to 
him, be took his [rights of] farm at Wouldham, and intended to do so 
in the other places. But he became ill ; and he then sent to Arch' 
bishop Duuslan, and he came to Scjlf to him, and be declared his 
testament before him, and he deposited one [copy of bis] testamefi 
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Eadrid nepotiB Aelf ^ relicUm 
aooepit dbi in oxorem, et per ip- 
Bftin mnlierem inoepit frangere 
eoofltitatioDei Aelf egi, qnas feoe- 
nt eoiram ardiiepisoopo, et vita- 
perare ardiiepisoopiim, et testimo- 
niam ejus irritnm fftoere. Tandem 
iw^lf^ a tjfnwla.t na cnpidine cum 
flla mnliere sua, quasi quadam 
■ecnritate illioB nxoris suae induc- 
tna intrarit in terras illas absqae 
ctmdlio et jndido sapientnm viro- 
mm. Qaod nbi archiepisoopus 
aa^vity une omni mora indaxit 
ttatim calnmniam proprietatis in 
omnem dbtributionem Aelfegi, cui 
ipsemet affoit, et quae per eum 
huctM faerat Diem ergo placiti 
hnjos rei constitoit archiepisoopus 
apnd Erhetham per testimonium 
Aelfittani episoopi Lundoniae, et 
Aelfstani episoopi Hrofescestre, 
et totius conventus canonicorum 
Lundoniae, totius conventus ec- 
desiae Christi Cantuariae, et 
omnium orientalium et oocidenta- 
lium Cantiae, et Wulfsii presbiteri 
qui tum vocatus est scirmari, id 
est judex comitatus, et Brihtwaldi 
de Maerewurtha. Ad ultimum 
ita notificatum est in Suths<$axa, 



sy99an Leofsunu, )>urh (V:«f( wif iVi^ 
he nam Eadriccs laffs Vaono *'\\ i<l<*. 
and horcwado tJaes aroobi^ocipw 
gewitncftse ; rad ffa innoii fla Inml 
mid 9am wife biitAii wltntm dontf*. 
Da man tituii 9atn hiiif^opn (>lfV<l<'. 
9a gelao<Mo no bUfu»p ahnutitfti 
eallcs AeUmhtin owl<lc»« to Kiirliift«» 
on gowitiiosHO AijIfilatK'o bU«'«»p«»« 
on Lundoria, and onlUm titu** liii<» 
des, and JJiMin a<»t C'rUffa cytlinn, 
and tfiion h\vtt^n*n ActfvHitii'd tin 
llr(iUim*Amnln% mid WiilUI«*« |»t«» 
onU*n HtH'n w'ltt(/tMMntii'«« fiiiil 
HryhtwttM«!« im MinMWi'-Hfli , 
and <fnlra Ktint CIdMf wdM'itii (mmI 
W«;iit-('«in<WMr««nM, nw\ liU \*t»i« 
iH'i'tttu.wti ifu Hn^ Mi'ii»iiM iiimI till 



Christ's Church, and anothf^r at Saint Aw\t*iw\, und i^hvi. iIm* iIiImI hi 
his widow. Then, afterwards, Iji-jphnwif iUnniyrU iln' wHi- ilmi lti< 
took, Eadric's widow, broke th'j will and M'Jrrfiil iIm' im IiIiImIimimi 
witness, and rode in uf>on tFu; Jan^l with hU wUo wltli«Mii u ili- mh hI 
the Witan. When this wsm tnti^Ut known i/; ib*; \i)fUii\i, ibi. Ii)ali.i)i 
proved ownership of all Al\U;h\ \n"\m'Mt ul Krifb, by wlhn nr. mI 
.£16tan, bbhop of Ix^ndon, and all lb<; fHmil^, tind 'd ibni ^i < biur* 
Church, and of Bishop AllUuu of li/^UtinUr, ami of Wiiifiilii (bu 
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et ia West«eaxa, et in Middelse- 
Etxa, et in Eaeteeaza, qaod archi- 
episcopns Dunatanna cum libria 
ecclesiastic! juris, et aigno cnicia 
Chriati, i^uam auia manibus tens' 
bat, eui solig juramento adquisivit 
in aelernam hereditatem deo ac 
S. Andreae apostolo omnes terraa 
illaa qnas Leofsunu sibi nsurpa- 
bat. IpBum vero juramentum 
archiepiacopi accepit Wultai scir- 
man, id est judes provinciae, ad 
opus regia, quandoquidem ipse 
LeofsuDu illud suscipere nolebat. 
loBuper ad hoc perfictendum fuit 
hoc quoque maximum adjumen- 
tom temporibusque futuris maxi- 
mum aecuritatia probamentum, 
quod deciea centum viri electisBimi 
er omnibus illis supradiotiB comi- 
tatibus juraverunt poat archtepia- 
copum in ipsa cruce ChriaCi, ratum 
et aeteruae memoriae stabile fore 
aacramentum quod archiepiscopua 
jnraverat. 



West Seaian and on Middel* 
Seaxan and on Eaat-Seaxan, Saet 
se arcebiscop mid hisaelfes aSe 
gealinode Gode and Saocte An- 
drea mid Sam bocan on Criates 
hrode Se, laud Se Leofsunu him 
toteah. And Baene aS nam Wulf- 
sige ae acirigman, 8a he nolde to 
Saescinges handa; andSaerwaes 
god eaca ten hnndan mannan Se 
Sane aS sealdan. 



priest, who waa ahire-man, and of Bryhtwald of Mrereworth, of all the 
East- Ken tishmen and Weat-Kentishmen ; and it waa known in Sus- 
sex, and in Weaaex. and in Middlesex, and in Essex, that the arch- 
bishop with his own oath, with the books and on Christ's rood, proved 
that the land which Leofsunu appropriated to himself belonged to 
God and Saint Andrew. And Wulfsie, the shire-man, received the 
oath for the king, sioce he [Leofsunu] refused to receive it. And 
Ibere wore many more, a thousand men, who gave the oath. 
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No. 22. Wynfl^d. 990-994. 

Cod. Dip. DCXCm. 

^LFRiC eichanged landswith Wynflad. Byspme meais, left perhapa 
inteotionallj UDeiplalDed, Wynflted had money of .£lfric'8 id her pos- 
seMion. £lfric'8 eon ('/) Leofwiae catered by farce upon the land as 
his property. Wynflajd appealed to the king, who sustained her, and noti- 
fied Leofwine to that eSect. Leofwine insisted upon a legnl decisioD in 
the sfaire-gemotj and the king sent the cose by writ to the ahire, who 
give the oath to Wyn&ed, but stopped the suit by a compromise. 



-|- Hub cyS on Sysum gtwrite hu Wynflaed gelaedde hyre g©- 
witnesse aet Wulfamere beforan AeSelrede cyninge. 8aet waes Sone 
Sigeric arcebiscop and Ordbyrht biscop, and Aelfric ealdermaa, and 
AeU9riS Saes cyninges modor. Saet hi waeron eallc to gewitnesse 
Suet Aelfric sealde Wyutlaede Saet land aet Haccebuman and aet 
Bradanfelda ongean Saet land aet Deccet. Sa sende se cyiiing Saer 
rihte be Sam arcebiscope and be Sam Se 8aer mid him to gewitnesse 
waeron to Leofwine aud cySdon him Sis. Sa nolde he butan hit man 
Bceote to Bcir gemote. Sa dyde man swb. 3a sende se cyning be 
Aelvere abbnde his insegel to Sam gemote at Cwicelmes-hlaewe and 
grette ealle Sa witan Se Saer gesomoode waeron. Saet waes Aethel- 
sige biscop, and Aescwig biacop, and Aelfiic abbud, and eal sio scir, 
and baed and bet Saet hi scioldan Wyntlaede and Leofwine swa riht- 
Uce geseman swa him aefre rihtlicost )>ubte. and Sigeric arcebiscop 

Hebe is made known in this writing how Wynflaed brought 
her witnesses before King .^thelred at Wolfmere, namely, Arch- 
bishop Sigeric, and BjEhup Ordbyrht, and Ealdorman .^Ifric, and 
^Ifthrith, the king's mother; that they were all witness tliat .^Ifrio 
gave to Wynll^d the land at llagbom, and at Bradfield, in exchange 
for the land at Datchet. Then sent the king forthwith by tbe Arch* 
bishop, and by those who were with him there as witnesses, [o Leofwine, 
and made this known to him. Then would he not [consent] withoat 
it were referred lo the ahire-raoot. So was it done. The king sent by 
Abbot .^Ifhere his seal lo the gemot at Cnckaroslow, and greeted all 
the Witan that were there assembled, namely. Bishop ^theUig. and 
Bishop .^^cwig, and Abbot JEltric. and all the shire, anil requested 
and ordered that they should reconcile Wynflred and Leofwine OD 
SQch lerms as seemed most just to them; and Archbishop Sigeric sent 
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iGn<]e hU Bv/ute\\inga Saerto, and OrdbyrLt blacop hU. Sa getaebte 
man Wjufiaede Saet bio moste hit hyre geahnian. Sa gelacdde hio 
Sa atiQiinga mid AelfSrySe fuliume Saes cyuinges modor. Saet is 
done flerest Wulfgar abbud, and Wulfstan priost, and Aefic 5ar» 
aeSelinga discsteo, and Eadwine . . . and menig god Segen and god 
wit Se we ealle alellan ne magon. Sa [waere] fortScomen eal se 
fulla [aSJ ge on werum ge on wifiim. Sa cwaedon Sa witttii Se Saer 
waeron Saet bel«re waere 5aet man Sene aS awtg lets 3one bine 
man sealde, forijau 5aer sySKan nan freoudacype uaere, and man 
wolde biddan Saes reaflaces Saet he hit Bciolde agyfan and Forgyldan, 
and Sam cyninge his wer. Sa let he Soue aS aweg and sealde 
AeJJelsige biscope nnbesacen land on hand Saet he fSanon fortS syBSau 
Saeron ne spraece. tfa taehte man hyre 5aet hio sciolde bringan hia 
fa«der gold and siolfor eal 8aet hio haefde. Sa dyde hio swa hio 
derate byre aSe gebiorgan. Sa naes be Sa gyt on Bam gebealdeit butaii 
bio aciolde awerian Saet bis aelita Saer ealle waeron. Sa cwaeB hio 
Saet hio ne mlhte hyre daeles ne he his. and Syees waea Aelfgar Baes 
cyningeB gerefa to gewltnesse and Byrhtric and Leotric aet 
Hwitecyrcan and menig god man Ut eacan him. 

his evidence thereto, and Bishop Ordbyrht his. Then Wynfled was 
instructed that she must prove it her property ; so she produced her 
proof of ownership, with the assistance of ^Iftbrith. the kiug'fl 
mother! namely, first Abbot Wulfgar and the priest Wulfstan, and 
.^fic, the athelings' steward, and Eadwine . . . and many a good 
thane and good woman, all of whom we cannot name. Then would 
have followed the whole full oath both of men and women ; bat the 
Witan who were there said it would be better to omit the oath rather 
than give it, because after the oath there could be no amicable arrange- 
ment, and they [WynilEed and her friends] would ask for the prop- 
erty which had been taken from her, that be [Leofwine] should return 
it and pay ita value, and forfeit his wer to the king. So he [Leof- 
wine] let the oath pass, and gave the land uncontested into Bishop 
^thelaig'a hand, so as that he would make no future claim thereto. 
Then she was instructed to bring all his fatber's gold and silver 
that she had ; then did she so, as she durst maintain by her 
oath. Then was he not yet [willing to be] held to that [compro- 
mise] unless she would swear that his property was all there. Then 
said she that she might not [swear] on her part, nor he on his. And 
to this was .£lfgar, the king's reeve, witness, and Byrhtric and 
Leofric of Whil«chorch, and many a good man besides them. 
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Ko. 2S. ^TFTT Brp, 995. 

C<d, Dej. Dcxcn. 



Kbg JEjbxlmx^ {7kz.u %:• iii i£kAc«. ITuIfnc, eatain lands which 
had bdoQgcd » JEsatL&e. a=ii ':«r*e=. f vifriied. bj decision of the Witan, 
lo the kii;^. cc MIJC2 :f Uit ft^xLj of .Sshelsie. 



... QcAPmorTES t£^.' A±^£«elr^iu • . . *^''^**" . . . miuistro 
. • • Wlfrie . . . qsairiam niris fttnicalam, . . • ubi solicolae 
Dmnbelnm app&Zai.: . . . coLcedo . • . Praedictom rus ... in 
oommoni terra tii^zi e** . . . Praefatnm nu per coiusdam uiri in- 
fandae prae»iis:puo:ii» cslftatm qua aodacter fartiue se obligare uon 
abhomut. coi ziomei. Aedielsi^ pArentes indidere licet foedo uomen 
dehoncaianen: dagido ad mei inris deoenit arbitrioniy atque per me 
leneiendo nt iam praefatnm sum ante oonlatom est ministro. . . . 

Dob waes 9ae: land fonrozii: aet Dumalton 9aet Ae9elsige forwobrte 
AfiSelrede crninge to banda. Daet waes 9aenne 9aet be forstael Ae9el- 
wines swin AeSelmares &ana ealdermannes : 9a ridon bis men to and 
togon ut 9a&t epic of AeSelsiges base : and be o9baerst to wuda and man 
bine aflrmde 9a, and man gerebte AeSelrede cyninge 9aet laud and 
a^ta: 9a forgef be 9aet land Hawase bis men on ece yrfe : and Wulfrio 
Wolfrane sonu bit 8i99an aet bim gewbvrfde mid 9am 9e bim ge- 
cwemre waes, be 9aes crnges leafe and bis witena gewitnesse. . . . 

. . . Wherefore L JEtbelred. grant ... to one of my tbanes, 
. . . Wnlfric, ... a certain parcel of land . . . in the place called, 
by the inhabitants. Dumbleton. . . . The aforesaid land lies iu the 
conunon land. . . . The aforesaid land came under my control by 
the criminal presumption of a certain man who disbouored the 
name ^thelsige, given bim by bis parents, by a foul crime ; and by 
me was granted to my honored thaue, as before said. 

Thus was the land at Dumaltun forfeited, which ^tholMio forfeited 
into the hands of King ^thelred. Tins was lHH*auHO he stolo the 
swine of ^thelwine, sou of JEthelmar, the ealdomuiu. His men 
then rode there, and took the bacon from ^tholsio's house : and ho 
escaped to the wood, and was then outhiwtMi, and the liiud aiul pro]H 
erty were adjudged to King JEthol nil. lie thou gave tlio land in per- 
petual inheritance to bis man Ilawsis: and Wulfric (WuIlnin'M son) 
afterwards exchanged with him, In'oauso it was moro (Tonvt^niont for 
him, by the king's leave, and witli witness of his Witan. • • . 



SELECT CASES IN 



^THELBED, ABOUT 1000. 



Cod. Dip. MCCCXII. 

Eadoak, king of Eugtand, having given certain lands to the church 
at Abingdon, tbe gift was revoked, after his death, by the Witan, and the 
land adjudged to belong to £thelred, hia son. When ^thclred came to 
the throne, he restored other lands to tlie churcb as an equivalent for 
those it had lost through him. lie proceeds, in tiie charter, to explain 
his title to these estates, which had belonged to a certain widow, Eadfled, 
and had hern taken from her bj Child .£lfric. .Xlfric having been cod- 
Ticted of treason by the Witan, his property was forfeited to the king, 
vho allowed Eadfled a life-occupancy in her lands. She, on her death, 
bequeathed them back to .£thelred, who grants tbem to Abingdon. 



. . . Eoo Aethelred ipaius opitalant« gratia rex Anglorum int«r 
uariaH huius labentis saeculi uicissiCudinea ad memoriatn rediisi qu&li- 
ter in tempore pueritiae meae erga me gestum fuerit, dum pater meu» 
rex Eadgar, uniuersae terrae uiam iugrediens, eeuex et ptenus dierum 
migrauit ad domiuum ; quod uidelic«t omnee utriusque ordlnia opti- 
mates ad regni gubemacula moderanda fratrent meum Eaduuardum 
niianimiter elegerunt, mihique terras ad regios pertiuentes GIlos la 
meoa usua tradiderunt. Ex quibus acilicet terris quasdam pater mens 
dum regnaret ... ad monasterium quod Abbandun nuncupatur pro 
redemptione auimae suae concessit, hoc eat Bedeuuinde, . . . Hisse- 
barna, . . . liurhbec. . . . Quae statim terrae iuxta decretum et prae- 
ceptionem cunctorum optimatum de praefato sancto coenobio uiolenter 



... I, .^TBBLRED, by the aiding grace of Christ king of England, 
among the changing vicissitudes of this fleeting life, remembered how 
it fared with me la the time of my boyhood, when my father, King 
Eadgar, going the way o£ all the world, old and full of days, went to 
his Lord: inasmuch as all the nobles of both orders unanimouslv 
chose my brother Edward to govern the kingdom, and gave to me, for 
my use, the lands belonging to the sons of the king. Of tliese lands, 
my father, when king, for the redemption of hia soul, granted certain 
ones to the monaetery called Abingdon; . . . namely. Bedwin, . . , 
Huasebonm. . . . Burliage. . . . According to the decree and com- 
mand of all the sobles, these lands were immediately and forcibly 
taken from the aforesaid holy monastery, and, by the commands of 
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fttMtrsctae, meaeque dilioni hisdem prnecipieo tabus innt Bubactae ; 
quam rem si iuate aul iuiuste fecerint ipsi sciant. Deiade cum fratcr 
meuB hoc aemmpDosam deseruit saeculum, . . . ego . . . et rcgaliam 
simuJ et ad regios filioB pertinent! urn terrartuu eascepi dominium. Nunc 
autem quia mihi uidetur esse ualdo molestum patrie mci incurrere et 
portare muleilictuin, retinendo hoc quod ipae pro Buae animae redemp- 
tioae deo contulit donarium. et quia gratia dei me ad inlelligibilem 
perducere dignata est aetatem. mitiique per meorum optimatum decreta 
a£Quetit«m et copioitam terrarum largita eat portionem, iccerco et ego 
ex mea propria haereditate praefatum sanctum coenobium munere 
coiignio honorare et oportuDa poase^sionum largitione ditare dispono. 
. . . Nomina uero terrarum quas ad praefatum libenti animo concodo 
moDasteriuDi haec sunt. Uuum scilicet apud Feoruebeorh, alterum 
apud WilmaleahluD, tertium apud Cyme. lias terrarum portioiies 
Aelfric cognomcuto Puer a quadara uidua Eadtled appellata uioteuter 
alMtraxit, ac delude cum iu ducatu buo contra me et contra omuem 
gentem meam reus existeret, et hae qiiaa praenomiuaui portiones et 
uniueraae quas jjoasederat terrarum posaeaaionea meae subactae sunt 
ditioni, quaiido ad synodale concilium ad Cyrneeeastre uniuersi opli- 
■t eundem Aelfricum maieB- 



the same, were placed under my power. Whether they did this justlj 
or unjustly, may they themselves know ! Then, when my brother died, 
,..!,... received the crowu, and also poaseBsion of the royal 
lands belonging to the sons of the king. But now, because it eeema 
very hard to incur and bear the curse of my father for retaining that 
which he gave to God for the redemption of his soul, and because the 
grace of God has permitted me to live to the age of reason, and, through 
the decrees of my nobles, has conferred large and abundant qnantiliea 
of land upon me, therefore I am disposed, from my own inheritance, to 
honor the aforesaid holy monastery with a fitting gift. But the names 
of the lands, which I grant to the aforesaid monastery with willing 
mind, are these : one at Feomebeorh, another at Wilmaleahtun, and the 
third at Charney. These lanils JElfric, surnamed the Child, forcibly 
took from a certain widow called Eadfled ; and, when he crimiQally 
rel>ellcd in his duchy against me and all my people, both the afore- 
said lands and all he possessed were transferred to my control at llie 
time when all my nobles assembled together ia a synod at Charney, 
and expelled the same JElfric from the country as gnilty of treason; 
and all decreed, with one accord, that all his poBBeBsioiis were to become 
mine by law, Then, for the love of my nobles who advocated hei 
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talis reum de hac paCria proFiigum expulenint, et itmneru ab i)1o 
possessa michi iure posaldenda oumes uuauiino coneengu decreueruiit. 
Deinde praefalam uiduam, pro ainore optimatmn meonun qui eiiis 
apud me extiteraut aduocaCi, Buam haereditatem pussidere clemeiiti 
benignitate pcnniei, et ipsa taDdem in cxtrema suae migratioais seo- 
tentia milii nirsus earumdem terrarum posseasioaem beuigno et libeuti 
animo in perhonnem dereliquic haereditatem. . . . 

cause, with merciful kindness I permitted the aforesud widow lo 
posaeas her inheritance ; and she, in her last moments, left to me again 
possession of these same lands as a perpetual inheritance. . . . 



GODWIMB AND LbOFWINE, ABOUT 1000. 
Cod. Dip. DCCCCXXIX- 



SuiT of Godwine, Biahop of Rochester, against Leofwine, regarding 
land at Snodland, and compromise mediated. 



-}- Heb cyB on Sysum gewrite hu Godwine biscop on Hrofe- 
ceastre and Leotwine Aelfeagea sunu wurdoo gesybsumode ymbe 
JJaet land aet Snoddinglande on Cantwarabyrig. Da Ba se biscop 
Grodwine com to Sam biscopstole [Mirh haese his cynehlafordea AeSel- 
redea cinges, aefter Aelfstanes biscopes forSsiSe, 3a gemetae he on 
Sam mynstre Sa ilcan swutelunga Se his foregenga haefde and Baermid 
on Baet land space Ongan tSa to speconne on Baet laud — aod eltes 
for Codes ege ne dorste — o3 Baet seo apraec wearth Bam cynge cuB. 
Da Ba him seo talu cuB waes, 8a sende he gewrit and his insegl to 

-|- Here is made known in this writing how Godwine, Bishop of 
Kochester, and Leofwine, ^Ifeah's son, were reconciled in regard to 
the land at Snodlaud, in Canterbury. When Bishop Godwine came 
to the bishop's chair by command of his lord, King ^thelred, after 
the death of Bishop ^Ifstan, he found in the minster the same 
deeds [of church property] that his predecessor had, and therewith 
claimed the laud. He proceeded then to lay claim to the land, — ■ 
and durat not do otherwise for fear of God. — until [at lastj the suit 
became known to the king. Wlien the charge was known to him, ha 
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IKuL Areefakeeope \Afnat and bead him 9aet he and hys Jf^enaa on 
East Gent and cm Weic CiBit hj on rOic gesemdon, be ontale and be 
oltale ; Ha tfawc waea tSaet se biaoeop Godwine com to CantwarabTiig 
to 9am anaefaiacsape. 9a com 9ider 9e acyresnan Leofric and mid him 
Adfim abbod and Ji^enaa aegff^ ge of East Cent ge of West Cait, 
eal 160 dngajf : and hj 9aer 9a apaeoe awa lange handledon, 9799on se 
biioeop hia swuteiangB geeowod haefde. o9 hj ealle baedon 9one bia- 
eop eagmodlice. 9aet he geonnan acoide 9aet he moate mid bletsnnga 
8aea landea bnican aet Snoddingiande his dausg ; and se biacop 9a 9ae8 
gecidode on ealia 9aera witena 9anc 9e 9aer geaomnode waeran, and 
he behet 9aea cmwan, 9aet land ae&er hia daege onbeaaoen eode eft 
into 9aere acowe 9e hit nralaetied waea, and ageaf 9a awutelnnga 9e 
he to 9am lande haefde 9e aer of 9aere stowe gentod waea, and 9a 
hagan eaUe 9e he be weatan 9aere cjrcan haefde into 9aere halgaa 
atowe. • • • 

aent a writ and hia aeal go the Archbiahop ^Elfrxc, and bade him that 
he and hia thanea in Eaat Kent and in Weat Kent ahoold bring them 
to a jost oompoaidon bj complaint and anawer. Thereupon Biahop 
Godwine came to Gmterhnrj to the archbiahop ; then came thither 
the ahireaian Leomcs. and with him Abbot ifHfnn, and [the] thanea 
both of Eaat and Weat Kent^ all the chief men. And they there 
handled the claim, after the biahop had ahown hia deed, ontii they 
aO reqneated the biahop humbly to grant that he (Leotwine) mighty 
with hia Meaafng^ en|oy for hia life the land at Snoddingiand ; and 
the biahop then granted thia, to the gratification of all the Witaa 
tibere laacmbled . And he (Leofwine; promiaed covenant of thia^ — 
that the land, after hia day, .should go unconteated back co the church 
which had granted it out ; and he gave up the dtteda whiidi he had to 
die land that had formerly been alienated from the <iiurdu and all 
die mcloaorea that he had weatward of the church, up to the church 
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Ko. 26. ^THBLBGD, AFTER 1000. 

Cod. Dip. DCCIV. 

Mj^tmc had traitorously advised the submiuion of Essei to Swej 
but died without having hod a tri&l. His widow brought his will to tbs 
king for approval ; but the king revived the old charge of treasou before 
the Witan, and compelled the widow to suireuder her momiug-gift ae 
coDsideratioii. 

-|- Hek BwutelafJ on Sison gewrite hu AeWelred kjning genSe 8 
AeSericija cwyde aet Doccinge atandan tnoate- Ilit 
earou aer AeSeric forSfenle 8aet Sam kincgu waes f 
waere on 5am unraede Saet man Bc«otde on East-Seion Swej 
uuderfon 5a he aerest fyUer mid llutan com; and se cincg 1 
myculo gewitnysae Sigerice arcebisceope cySde Se bis forespeca i 
waes for Saes tandes |>ingon aet Boccinge Se bo ioUi Cristea c 
becweden haefde. liu waea he Sisse spaece aegSer ge OD 1 
aefter ungeladod ge ungebett, oH his laf his hergeatu Sam ciucge lo 
Cocham brohte, Saer he his witau widun gesomnod haefde. Da woldu 
se cing Sa spaece beforan ea]lon his witaa uphebbau and cwaeS Supt 
Leofslge ealdorman aod maeoige meu Saere spaece gecDoewe waeron. 
Da baed seo wuduwe Aeliric arcebisceup Se hire forespeca waes, an<t 
AeSelmaer Saet hij; Sone cincg baedon Saet heo moate gesyllan hire 
morgeogyfe into Chrial^s cyrcean for Sone cincg and ealne bis 

-j- Herh ia made known in thia writing how King .^thelred 
granted that the will of .^theric of Bocciug might stand. It waa 
many yeara before .liberie died that it was aaid to the king that he 
was participant in the evil advice that Sweyn should be received 
in Easex, when be first came there with his fleet And the king 
made it known with many witnesses to Archbishop Sigeric, who was 
bis interceaaor in the matter of the land at Boocing, that he bad 
bequeathed to Christ's church. Then was he both in his lifetime 
and afterwania without either vindication or atonement on this charge, 
until his widow brought his heriot to the king at Cookham, where be 
had aaaembled hia Witan from wide about. Then the king wanted lo 
bring up the charge before all his Witan. and aaid that ealdorman Leo< 
fric and many men were cognizant of the charge. Then the widow 
prayed Archbishop .£lfric, who was her iiiterceaeor, and ^thetmerei 
that they should pray the king that she might give her moming-gift 
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leodsdpe, wiS Sam 3e se cing iSa egeslican onspaeee alet«, and hii 
cwyde st&ade mosU:, fllaet is swu hit her beforan cviyS, tSaet land set 
BoLtunge into Chriates cyrcean, andhls oSre landare into oSrati halgaii 
etowao sv/a his cwyde swutelaS . . . Deos swuCeluag waes )fErihte 
gewriten and Ijeforan Sam cincge aad Bam witon geraedd. . . . 

to Christ'H church for the kiog and all his people, od condition that 
the king ehould let the terrible charge fall, and that .£theric's will 
ehonld stand, that is, as before meutioned, the land at Boccing to 
Christ's church and his other property in land to other holy places, as 
bis will manifests. . . . Tlda certificate vas at once written and read 
before the king and the Witan. . . . 



No. 27. jEthelstan, after 1000. 

Cod. Dip. Dcccxcvin. 

Suit of Wulfstan against Bishop ^thelstan, in the shire gemot, re- 
garding land at Inkberrow. The biahop vouched in Leofric of Blackwell 
to warranty, and the case between Leofric and Wulfstun «as then com- 
promued by the influence of l^ofric's and Wulfstan's friends. 



-|- Hke BwutelaS on Sissum gewrite Saet ESelstan bisceop geboht« 
aet Leofrice aet Blacewellon fif bide landea aet Intebyrgan be 
Aettelredes cinges leafe and be Aelfeges arcebisoeopes gewitnesse, 
and be Wulfstancs arcebiaceopes, and be ealra Saera wilena He 3a 
on Englalande lifes waerou, mid ten puudan rcodes goldes and hwites 
eeolfres, unforboden and unbesacen, to geofene and to syllane, aer 
daege and aefter daege, sibban o38e fremdam Saer him leofost were. 
And se cing bet Sone arcebisceop Wulfstan Saerto boc settan, and 

-j-Here is made known in this writing that Bishop .Ethels tan 
bought of Leofric, of Blackwell, five hides of land at Inkberrow, by 
King .^tbelred's leave, and by witness of Arclibishop .^Ifeh and 

I Archbishop Wulfstan, and of all the Witan that were then living in 
England, with ten powids of red gold and white silver, unforbidden 
and undisputed, to give and to sell, during life and after, to kinsman 
or stranger, wherever best pleased him. And the king ordered Arch- 
biahop Wulfstan to prepare a charter therefor, and to deliver chartet 
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AeSelatane bisceope boc and laud betecnn imnaDdere heortan. Da 
aefter (Jisan manegum gearuin soc Wuiralau and hia suuu Wulfrtc 
on sum Suet land. Da ferde se bisc^op to Sciregemotc to Wiger- 
anceastre and draf Saer hie spraece. Da sealde Leofn'ine ealdonnan 
and Ilacc and Leofric and eal seo Scir hi^ land claene 5a he hit 
nnforhodan and unbesacan buhaet and settan daeg to Saet man 
to Sam lande scolde faran ; and Sa ilcao Se him aer landgenuiere 
laeddon hit E[Sc1st]an and ctvaedan, gif 8a landgemaere ealswa 
waeroti swa man heo on fruman laedde, 5aet se bisceop Saet laude 
ful riht« ahte. Da com se hisceop Saerto and se Se him land eealde, 
) [wit]neBBe waeron, and com Walfstan and his aunu 
% gcferau waeron, and heo ealle Sa Sa landgemaere 
I on fruman Sam bisceope laedde, and heo 
ealle cwacdon Se [Saer] waeron Saet se hisceop ful riht Saet lande 
ahte. Da se Saer geauwyrde wacs Se him lande sealde. Spaecon 
Sa Leofricea freond and Wulfttanes freond Saet hit betere waere 
Saet heora seht togaeil[dre wur]de Sonne hy aenige aace hym 
betweonaa heoldan ; aohtan Sa hyra seht ; Saet waes Saet Leofric 
tealde Wulfstane and hia auna an pund and twegra Segna aS, and 
waere bymsylf Sridde, Saet he Sam ilcan wolde beon geliealdan gif 



and Sa he him 
and Sa Se hyra 
geridan ealav 



and land to Biehop ^thelstan in all good will. Then, after these 
many yeara, Wulfatan and his son Wulfric laid anit to aome part of that 
laud. Then the bishop went to the shire-gemot at Worcester, and 
there urged hia claim. Then Alderman Leofwine, and Hacc, and Leo- 
fric, and all the ahire, gave his laud clear, as he [the seller] promised 
it, unforbidden and undisputed, and set a day in order that men 
should go to the land, and tlie same men who formedy marked the 
bounds for him should do it [again] for .^Ethelstan, and they [the 
ehire] said, if the bounds were so ua they were marked at first, that 
the bishop rightfully owned the land. Tben came the bishop thither, 
and he who granted him the land, and they who were his witnesses ; 
and Wulfatan and his son came, and they who were his companions i 
and they all then rode the boundaries as they had been formerly 
marked for the bishop, and all who were there said that the bishop 
rightfully owned the land. Then he who granted him the land be< 
came the respondent. Then Leofric*s friends and Wulfstan'a friends 
said that it were better that they were reconciled together than that 
they bad any suit between them : then they sought a settlement: thtt 
was ihat Leofric gave to Wulfstau and Uia sou one pound and tlia 
oath of two thanes and himself tlie third, so that he [Wulfstau] wovli 
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MO apMO to LeofricQ eode awa awa heo So. waes to Wulfatntie gegati. 
Dis waee ure ealra seht : WuIfeCan aud his euim sealdon Sa 3aet 
land claene Leofric, and Leofric and Wulfetan and Wulfjic Sam 
biBceope claeue lande and unbesaoen. aer daege and aeft«r, to gyfanne 
Saer him Icofost waere. . . ■ 

be bolden to the same if he, Leofric, should be involved in a suit as 
Wolfatan haii been. This was the settlement of us all. Wulfstim 
aud hia son gave then the land to Leofric clear of dispute, and Leo- 
fric and Wnlfstan and Wulfric conveyed it to the bishop, clear and un- 
contested, during life and after, to ^ve where best pleased him. . . . 



No. 28. Eanwenb, before 1038. 

Cod. Dip. DCCLV. 

SoiT of Eadwine against hia mother, Eanwene, regarding lands at 
Wellington and Cradlej. Nuncupative will of Eanwene, disinheriting 
Eadwine. 



+ Hek awutelaS on 3issum gewrite Saet an scirgemot saet aet 
AegelnoSes stane be Cnntes daege cinges. Daer saeton AeSelatau 
biaoop, and Ranig ealdorman. and Eadwine Saes ealdormannes [«udu], 
and Leofwine WuUsiges sunu, and Duroil Hwiia, and Tofig Pruda 
com Saer on Saes cinges aerende ; and Saer waes Bryning scirgerefa, 
and Aegelweard net Frome, and Leofwine aet Frome, and Gkidric 
aet Stoce. and ealle 5a Begnas on Herefordscire. Da com Saer 
farende to Sam gemote Eadwine Eanwene eunu, and spaec Saer on 
hia agene modor aefter sumon daele landes, Saet waes Weolintun and 

-|- Here is made known in this writing that a ahiie-gemot sat at 
Ajlton in King Cnut's <lay. There sat Biehop ^thelstan, and Ealdorw 
man Ranig, aud Eadwine, [son] of the ealdorman. and Leofwine, son 
of Wulfsig, aud Thurkil White; and Tofig Proud came there on the 
king's errand; and there was sheriff Bryning, and ^gelweard ot 
Frome, and Leofwine of Frome, and Godric of Stoke, and all the 
thanes in Herefordshire. Then came there Eadwine, son of Eanwene, 
faring to the gemot, and made claim against his own mother for a 
piece of land; namely, Wellington and Cradley. Then aabed the 
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Cyrdes leah. Da acsode Sb bisceop hwa sceolde andsneiiaQ for 
his modorj Sa andgweorode Durcil Hwita and saede SaeC he sceolde 
gif he Sa [alu cuSe. Da he Sa lalu ua ne cu3e, Sa sceowode man 
8reo Segnas of Sam gemote [Sa Bceoldon ridan] Saer Saer beo 
waes, and Saet waes &ec Paeliglaeh, Saet waes Leofwiue ael Frome, 
and Aegelsig 8e reiid&, and Winsig scaegSman. And Sa 3a heo 
to hire comon, Sa ucaodon heo hwylce talu heo haefde yuhe Sa land 
Se hire suiiu aeft«r spnec. Da saede heo Saet heo nan Ucd haefde 
Se him aht to gebyrede, and gebealh heo swiSe eorlice wiS hire suna 
and gecleopade 8a Leotlaede hire magan to hire, Durcilles v/U, and 
beforan heom to hire Sns cwaeS : Her git Leoflaed min maege, tJe 
ic geana aegSer ge mines landea, ge mines goldea, ge hraeglaes, go 
reaCes, ge ealles Se ic ah, aefter minon daege. And heo sySBan 
to Sam Segnon cwaeS ; DoS Segnlioe and wel ! AbeodaS mine 
aerende to Sam gemote beforan eatlum Sam gmlan mannum. and 
cySaS heom hwaem ic mines landea geuimeD liaebbe, and ealre minre 
aehte ; aod minan agenan auna naefre nan Sing; and biddaS heom 
beon Siaeea to gewitnesse. And heo 5a swae dydon ; ridon to Sam 
gemote and cySdon eallon Sara godan mannum hwaet heo oa heom 
geled haefde. Da astod Durdl Hwita up on Sam gemote and baed 



bishop who was to answer for his mother; then answered Thurkil 
White and said that it was his part [to do so], if be knew the case. 
As he did not know the case, they appointed three thanes from the 
gemot, who should ride where she was ; namely, at Fawley : these 
^L were Leofwine of Frome, and ^gelsie the Red, and Winsie Sbipmati. 

^M And when they came to her, then asked they what tale she had about 

^H the lands which her son sued for. Then said she that she Imd no land 

^P that belonged to him in any way, and she was vehemeutly angry with 

^M her son, and called her kinswoman Leofled, Thurkil's wife, to her, and 

^H SBiQ to i>er before them thus : Here sits Leofled. my kinswoman, whom 

^B I grant both my land and my gold, both raiment and garment, and all 

^H that I own, after my day. And she afterwards said to the thanes : Do 

^H thanelike and well ! Declare my errand to the gemot before all the 

^H good men, and make known to them whom I have granted my land 

^M to, and all my property ; and to my own sod nothing whatever ; and 

^K Ksk them t« be witness to this. And they then did so. rode to the 

^H gemot, and made known ii i all the good men what she had laid on them> 

^H Then Thurkil White stood ap iu the gemot and asked all the thanea 

^H to give hia wife clear the lands that her kinswoman granted her, Knd 

^^L they did ao. And Thurkil rode then to Saint ^thelbert's minster, 
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ealle 9a Saegnms 8 jDaii his wife 9a landes daene 9e hire maege hire 
gea9e, and heo swa djdon ; and Dnrcil rad 9a to sancte Ae9elberhte8 
mjnatrey be eaDes 9ae8 foloea leafe and gewitnesse, and let settan on 
ane Cristes boc. 

bj leaye and witness of the whole people, and caused [this] to be 
recorded in a dinrdi book. 



No. 29. Habthacnut, 1040. 

Florence of Worcester, sub anno. 

CRnmf AL prosecution of Earl Grodwine by the Archbishop of York 
and others, for caosing the death of the JEtheliug Alfred, in 1036. God- 
wine purged himself by oath, not denying the charge, but pleading the 
command of his lord. 



. . . Pro neoe sui fratris Aelfredi, adversus Grodwinum comitem 
et Wigomensem episcopum Livingum, accusantibus illos Aelhioo 
Eboraoensi archiepiscopo et quibusdam aliis, ezarsit ira magna. 
Iddroo episcopatum Wigomensem Livingo abstulit et Aelfrico dedit ; 
sed sequent! anno ablatum Aelfrico, Livingo secum pacificato benigne 
reddidit Godwinus autem regi pro sua amicitia dedit trierem fabre- 
&ctam^ caput deauratum habentem, armamentis optimis instructamy 
decoris armis electisque .lxxx. militibus decoratam, quorum unusquis- 
que habebat duas in suis brachiis aureas armillas, sedecim uncias pen- 
dentes, loricam trilioem indutam, in capite cassidem ex parte deaura- 

. . . He [Harthacnut] was greatly incensed against Earl Grodwine 
and Living, Bishop of Worcester, for the death of his brother Alfred, 
^Ifric, Archbishop of York, and some others being their accusers. 
For this reason he took the bishopric of Worcester from Living and 
gave it to ^Ifric, but the following year he took it back from ^If rio 
and graciously restored it to Living, who had made his peace with him. 
Grodwino, however, to obtain the king's favor, gave to him an admir- 
ably constructed ship which had a gilded prow, and was perfectly 
fitted out, and manned with eighty chosen men suitably armed, each 
of whom had two golden armlets weighing sixteen ounces on hii 
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tarn, gladium deaaratis capulis renibas accinctum. Danicam wcimm 
auro argentoque redimitam in emistro humero pendentem, in manu 
sinistra clypeum, cujua umbo clavique erant deaurati, in dextra 
lanceam, quae lingua Anglorum ategar app«tlatur. Insuper eCiam. non 
Bui coDsilii nee suae voluntatis futsse, quod frater ejus coecacus faisset, 
ged dominum saum regem Haroldum ilium facere quod fecit jaasisse, 
cum totius fere Angliae principibus et ministris dignioribus regi 
jnravit. 

arms, and wore a triple coat of mail, a helmet, partly gilded, on big 
bead, a svrord with gilded hilt girt to hia side, a Danish battle-axe 
adorned with gold and silver hanging from his left shoulder, in his 
left hand a shield with gilded boss and studs, in the right hand a 
lance, which is called, in English, alegar. Moreover, he made oath to 
the king, with nearly all the chief men and nobler thanes of England, 
that it was not by his advice, nor by his will, that the king's brother 
bad been blinded, but that his lord King Harold had commanded him 
to do what he had done. 



Ealdred, 104&-1060. 
Cod. Dip. DCCCV. 



Tosi, a king's thane, bequeathed land to the Bishop of Worcester. 
His son Aki laid claim to the land by right of inheritance. The case 
appears to have been brought before the shire court, and settled by com- 
promise. 

. . . Hakc terram Toki, praepotens et diues minister regis, inre 
haereditariae succesaionis, liberam ab omni seruitio humano, praet«i 
reijale, quod dumtaxat toti patriae commune est, quamdiu uixerit te- 
nens, mihi, ob amicitiam inter nos confirmatam, et pro animae snae 
B testamento donauit. Sed cum Alius suus Aki nomine. 



4 



. . . Toki, a wealthy and powerful king's thane, on account of the 
Mendship existing between ue. and for the salvation of his soul, on 
his death-bed gave to me by testament this land, which he held, as 
long as he lived, by right of hereditary succession, free of all human 
service, except such as is royal and common to the whole country. 
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poteus et ipse miaiater regis, palris teBtameDtum imtum facere uoleiu, 
earn parentum sacceseione ad suum iua reclamasaet, fauente et consea- 
tiente ipso domino meo rege, et Leofrico coraite, et caeteris optimati- 
bus huius prouiociae atteBtantibuB, datis sibt tiii marcis auri purissinu, 
liberam a eaa et ab omni parentelae suae haereditaria proclamaUone. 
earn mihi reddidit, et scripto coraoi testibus lirmato recousignauit, ut 
libera earn possem dare eeu uendere cuicumi^ue uellem absque ulliiu 
contradicUone. . . . 

But when his aon, Aki by uarae, also a powerful king's thane, wishing 
to maku void his father's teataiueat, laid claim to this Laud as his own 
hj succeitaion to his father, by the favor and consent of the king him- 
self, my lord, and by witness of £arl Leofric and the other chief men 
of this province, in consideraciou of the sum of eight marks of pure 
gold, he gave the land up to me, free from his own and from every 
hereditary claim of his kin ; and, by a writing confirmed in the pres- 
ence of witnesses, he restored it to me, to give or sell freely to whom 
I pleased, without objection from any one. . . . 



No. 31. Abchbishof Lanfeanc and Odo, Bishop ov 

Batedx, 1072. 

Wilk. Cone. v. 1, p. 323. Eadmer, Selden, p. 107. 

Arohbibhop Lanfra-nc complained to the king that his church had 
been unjustly disseized of many lands and customs by Odo, Biahop of 
Bayeux, and his men. The king ordered the shire gemot to assemble. 
Gea&rey, Bishop of Coutauces, presided as the king's justiciary. The 
archbishop recovered all the lands and customs. His customs on the 
king's lands and on those of Odo were also proved and adjudged to him 
by the court; and bis own lauds were declared free from all royal cus- 
toms except three, which were defined. 



Tbhpoke magni regis Willelmi, q 
quisivit et sais ditianibns Bubjugavib, 
episcopnm, et ejusdem regis fratrem, multo t 



lagni regis Willelmi, qui Anglicum regnum air 

quisivit et sais ditianibns subjugavit, coutigit Odouem, Baji 

eiufidem reiHs fratrem. multn citjua onam LanI 



quam Lanfrancum 



In the time of the great King William, who conquered the Engliah 
kingdom and subjected it to his rule, it happened that Odo, Bishop of 
Bayeux and the king's brother, came into England roach eailier ^aa 
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archiepiscopum in Angliam venire, abjue in comitatu de Cantuar. cum 
magna potentia residere, ibique potestatem non modicam eierL-ere. Et 
quia illiB diebug in comitalu illo quUquam non erat, qui tantae fordcu- 
dinia Tiro resistere posset, propter magnam, quam habuit, potestatem, 
terras corapIureH de archiepiscopatu Cautuarberioe, et conauetudines 
nonnullas sibi arripuit, aUjue usurpana suae dominatioui aacnpsit. 
Postoa vero non multo tempore contigit praefatura Lanfrancum, Cado- 
mensia ecclesiae abbatem, jussu regis iti Aogliam quoque venire, atque 
in archiepiscopatu Cantuarberiae, Domino disponeote, totius Angliae 
regni primatem aublimatum esse. Ubi dum aliquaudia resideret, et 
antiquas eocleaiae suae terras multas aibi deesae ioveniret, et suomm 
negligentia anteceasorum illas didtributaa atque diatractas fuisae re- 
perisset. diJigenter inquiaita et bene cognita veritate, regem quam 
citing potuit et impigre iude requisiviL Fraecepit ergo rex comita' 
tnm totum absque mora considere, et bomiues couutatus omnes Fran- 
cigenas, et pruecipue Angloa, in antiquis legibus et conauetudinibus 
peritos in unum conveuire. Qui cum convenerunt apud " Pinende- 
□am," omaea pariter consederunt. Et quum multa placita de dira- 
tiocinationibus terrarum, et verba de consuetudinibua legum inter 
archiepiscopum et praedictum Bajocensetn episcopum ibi e 



Archbishop Lantrano, and resided in the county of Keut, where he 
posaesaed great influence, and exercised no little power. And, because 
in those days there was no one m that county who could resist a man 
of such strength, by reason of the great power which be had, he 
seized many lands belonging to the Archbishopric of Canterbury, and 
some customs, and by usurpation added them to his rule. But it hap- 
pened, not long after this, that the aforesaid Laufranc, Abbot of Caen, 
also came into England, by the king's command, and, by tlie grace of 
God, was raised to the Archbishopric of Canterbury, and made pri- 
mate of all the realm of England. When he had resided there 
for some little time, and found that many lands anciently belonging 
to hia aee were not in his possession, and discovered that, by the neg- 
ligence of his predecessors, these had been aeized and distributed, 
after diligent inquiry being well assured of the truth, as speedily as 
possible, and without delay, he made suit to the king on that ac- 
count. Therefore the king commanded all the county to sit without 
delay, and all the men of the county — Frenchmen, and especially 
Englishmen, learned in the old laws and customs — to assemble. 
When theae were assembled on Penenden Heath, all together delib- 
erated. Ajid when many auita were brought there for the recoverj 
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et etiam inter cons uetu dines regaleg et archiepisoopales, quae prima 
die espediri uon poiuerunt, eu causa totua comitutus per tres dies fuit 
ibi deteutua. In iliis tribus diebus diratiociuavit ibi Laiifraacus arclti- 
e^nscopus plures terras, quas luDc teauerunt tkominea ipsiua epiecopi; 
viz., Ilerliertua, filius Ivouis, Turoldua de Hroveceatra, Radulphus da 
Curva-Bpinu, et alii plures de hominibua siiis, cum omnibus c 
iliuibua et rebus, quae ad eosdem terras pertinebant, auper ipaui 
joceneem episcopiim, et super ipsoa praedictos homiues illius et 
ac. Detlinges, Estokes, Frestetuna, Damtuna, et multaa alias n 
terras. Et super Hugonem de Monteforti diratiocinavit Ilrocinges et 
Broc ; et super Radulfam de Curva-spina lx eolidataa de pastura 
lugrean [insula]. Et omnes iilas terraa et allaa diratiocinavit ita 
Uberas et quietas, quod in ilia die, qua ipsum placitum Guitum fuit, 
noQ remanait bomo in toto regno Aiigliae, qui aliquid inde calumnia- 
retur, oeque super ipsas terras etiam parvum quicquam clamaret. Et 
io eodem placito, uon solum igtas praenominatas et alias terras, sed &, 
omnes libertates eccItEiae suae, et omnea consuetudines suaa renovavit^ 
et reuovatas ibi dlratiodnavit : Soca, Saca, Toll. Team. Flymena, 
Frymtbe, Gritlibrece, Foreateal, Haimfare. Infangenllieof, cum om- 
nibus aliis couBuetudinibus paribus iatis. vel minoribua istis, in terns, 

of landa, and disputes about the legal customs were raised between 
the archbishop and the aforesaid Bishop of Bajeux, and also about 
the royal customs and tbo^e of the archbishop, because these could 
not be ended on the first day, the whole county nas detained there 
for three days. In those three days. Archbishop Lanfranc recovered 
many lanils which were held by the bishop's men — namely, Herbert, 
aon of Ivo, Turold of Rocheater, Ralph de Courbe-Espine, and many 
others, with all the customs, and every thing which pertained to 
those lands — from the Biahop of Bayeux, and from his men abov* 
meutioned, and from others; namely, Detling, Stoke, Preston, DGn< 
ton. and many other small lands. Aod from Hugh of Montfort ha 
recovered Rucking and Brook ; and from Ralph de Courbe-Eapino, 
paaturage of the value of sixty shillings in Grean [Island]. And all 
thoae lands and others he recovered so free and nnqueationed, that, on 
that day on which the suit was ended, not a man remained in the whols 
realm of England who could make any complaint thereof, or bring 
any claim, however small, to those lands. And, in the lame suit, ha 
recovered not only those landa aforesaid and others, but he also revived 
all the liberties of his church and all his customs, and established hi> 
right in them when revived, — sou, sac, loll, team, flymena-fyrmth^ 
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et in aquis, in sylvis, iu viis, et in pratis, et in oumibus aliis rebus, 
infra civitatetn et extra, infra burgum et extra, et iu omiiibue aliis 
locia. £t ab omaibus iliis probia et sapientibus hominibuB, qui aSue- 
runt, fuit ibi diratiocinatum, et eCiam a toto comitatu coacordatum 
atquG judicaUim, quod sicut ipse rex tenet suas terras liberas et quie- 
tas in BUG dominico, ita archiepiBcopua Cantuarberiae suas terras 
onmino liberos et quielas in suo dominico. Uuic placito inlarfuenint 
Goisfridus, episcopus GoDBtautiensie, qui in low re^s fuit, et justitiam 
teuuit ; Lanfrancus archiepiBcopuB, qui, ut dictum est, placitavit, et 
totom diraciodoayit ; Comes Cantiae, videlicet praedictus Odo, Bajo- 
cen«s epiacopuB ; ErnosCus, episcopus de Urovecestra ; Agelricus. 
episcopuB de CiceaCra, vir anttquissimoa et legum terrae sapIentiBsimua, 
qui es praecepto regis advectus fuit ad ipsaa anttquas legura conEuetu- 
diaes discutiendas et edocenda« in una qaadnga; Richardus de Tuue- 
brigge ; Hugo de Monteforti ; Willelmus de Areas ; Uaimo vicecomea ; 
et alii multi baroaes regia, et ipsiue arctiiepiBcopi ; atque illgrum epis- 
coporum homines multi, et alii aliorum comitatuum homiues ; etiam 
cum toto isto comitatu multae et mngnae auctoritAtis viri, Francigenae 
BC. et Angli. In horum omsium praesentia multia et apertisaimis ra- 
tiouibus demonetratum fuit, quod rex Auglorum uullas coDsueCudines 



gritlibrece, foreateal, haimfare, infaiigentheof, with all other c 
equal to these or amaller, on laud and on water, in wood, on road, and 
in meadow, and in ail other things, withiu the city and without, within 
the burg and without, and in aU other places. And it was proved by 
all those upright and wise men who were there present, and also 
agreed and judged by the whole county, that, aa the liing himself 
holds his lands free and quiet iu his domain, the Archbishop of Can- 
terbury holda hia lands in all things free and quiet in his domain. At 
this Buit were preaent Geoffrey, Bishop of Coutancea, who represented 
the king, and held that court ; Archbishop Lanfranc, who, as has 
been said, pleaded and recovered all ; also the Earl of Kent, namely 
the aforesaid Odo, Bishop of Bayeux; Ernost, Bishop of Rochester; 
.^thelric, Bishop of Chichester, a very old man and most learned in 
the laws of the land, who was brought there in a wagon, by the king's 
commEmd, to discuss and explain the ancient legal customs ; Richard 
of Tunbridge; Hugh of Montfort; William of Arques; Haimo the 
Sheriff; and many other baroas of the king and of the archbiBbop; 
and many men of thoae bishops ; and other men of other couatiea ; 
also men, both French and English, of much and great authority with 
all that county. Iu the presence of uU these, it was shown, by many 
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habet in omnibus t«rriB Cantuariensia ecclesioe, nisi solummodo trea. 
Et illue tres, quag habet, coiisuetudiiies hae sunt : Uua, si quia homo 
archiepiscopi e&bdit illam regaicm viam, quae vadit de dvitate in dvi- 
tatem; altera, si quia arborem iucidit juxta regalem viam, et eam 
soper ipsiim viam liejeeerit. De islis duabus consueCiidinibuR. qui cul- 
pabiles inventi fuerint atque detenti, dum Calia facinot, sire radimo- 
niuDi ab eis acceptum fuerit.give uon, tamen iiisecutione miQiatri regis, 
et per vadimonium emendabuut, quae juste emendanda sunt. Tertia 
consuetudo talis est. Si quia in ipsa regali via sanguinem fuderit, 
aut homicidinm, vel aiiud aliquid fecerit, quod nullatenus fieri licet, si 
dum hoc facit deprehensua atque detentus fuerit, regi emendabit. Si 
vero deprehensua ibi non fuerit, et inde absque vade dato semel abierit, 
rei ab eo nihil juste eugere poterit Similiter fait ostenanm in eodem 
placito, qnod archiepiscopus Cant, ecclesiae in omnibus terris regis et 
cemitis debut multas consuetudines juste habere- Etenim ab illo die, 
quo clauditur Alleluia, usque ad outav. Pusuh. si qujs sanguiuem fud&< 
rit, archie piacopo emendabit. Et in omni tempore, tam extra Quaiira- 
gesimam, quam infra, quicunque illam culpam fecerit quae cildwitb 
vocatur, archiepiscopua aut totam aut dimtdiam emendationis partem 
habebit; infra Quadragesimam quidem totam, et extra aut totam aut 

most evident proofs, that the King of England has no customs in oil 
the lands of the church of Canterbury, except three only ; and the 
three whicli he has are these : First, if any man of the archbishop digs 
into the king's highway which runs from city to cilyj second, jf any 
one cut« down a tree Dear the king's highway, and lets it fall across 
the road, — concerning these two customs, those who are taken in the 
act while so doing, whether pledge may have been received from 
them or not, yet, at the prosocutioa of the king's officer and willi 
pledge, ahull pay what ought justly to be paid. The third cus- 
tom is of this kind : If any one on the king's highway aheds blood, or 
commits homicide, or does any other unlawful thing, if he is seized 
in the act and detained, he ahall puy the line to the king; but, if 
he be not seized there, and shall once depart thence without giving 
pledge, the king can justly exact nothing from him. In like way, it 
was shown in the same suit, that the Archbishop of Canterbury ought 
to have many customs on all the lauds of the king and of the earl ; for, 
from that day on which Alleluia is ended to the octave of F.aster, if 
any oue sheds blood, he ahall pay fine to the archbishop. Aud at 
any time, as well in Lent as at any other time, whoever commits tluU 
offence wliich is called cildwite, the archbishop shall have either th> 
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dimidlam emendationem. Habet etiam in iisclem terris omnibns qnaa* 
cunque ail curam et salutem atiinianim videatur pertinere. 

whole or half of the flue, — in Lent, the whole, and, at any other 
time, either the whole or half of the fine. He has also, in all the 
Bame lands, whatever seems to pertain to the care and safety of 
Bools. 



No. 32. GoNDtTLF, Bishop of Rochester, against Pichot, 
Sheriff of Cambridge. 1072-1082. 

Hickes, " Dissertatio Epistolaiis," 33. 

TsB Sheriff of Cambridge granted out land claimed by the Bishop of 
Rochester. Both parties appealed to the king, who sent tlie case by 
writ to the shire-court. The shire-court decided, under intimidation, as 
alleged, in favor of the sheriff. Odo of Bayeui, who presided, then com- 
manded the shire to elect twelve men who should swear to the truth of 
the decision. This was done, and the bishop accordingly lust the land. 
He afterwards, however, brought before Odo of Baycux a charge of per- 
jury against the twelve men, and, on their failure to make defence, he 
recovered the land. 

Tbmpoke Willelmi regis Anglomm magni, patris Willelmi re^s 
ejnsdem geutis, fuit quaedam cont«Dtio inter Guadulfum Hrofensem 
epiacopnm et Pichot vice-comitem de Grondehurge pro quadam terra 
quae erat de Frachenham et jacebat in Giselham, quam quidam regis 
■erviena Olchete nomine, vtoe-comite dante, praesumpserat occupare. 
Hanc enim vice-comes regis terram esse dicebat. sed episcopus eandem 
beati Andreae poU is esse aifirmabat. Quare ante regem venerunt. 
Rex vero praecopit ut omnes illius comitatns homines congregarentnr 

In the time of William, the great king of England, father of King 
William of the same family, there was a dispute between Gundulf, 
Bishop of Rochester, and Pichot, Sheriff of Cambridge, in regard to 
a certain piece of land belonging to Frachenham, and lying in Gisel- 
ham, which one of the king's servants, named Olchete, had presumed 
to OGCopy by grant of the sheriff; for the sheriff said that this land 
belonged to the king, but the bishop affirmed that it rather belonged 
to St. Andrew. Therefore they came before the king ; and the king 
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et eonim jadicio cujus terra deberet rectius esse probaretar. Bli an 
tern congregati terrain illam regis esse potius quam beati Andreae 
timore vice-oomitis affirmaveruut. Sed cum eis Bajocensis episcopus 
qui placito illi praeerat, non bene crederet, praecepit ut si verum esse, 
quod dicebant, scirent, ex seipsis duodecim eligerent, qui quod omnes 
dixerant jurejurando oonfirmarent. Illi autem cum ad consilium se- 
oessissent, et inibi a vice-comite oonterriti fuissent, revertentes, yanim 
esse quod dixerant, juraverunt. Hi autem fuerunt: Eadwardus de 
Cipenham; Heraldus et Leofwine Exninge; Eadric de Giselham; 
Wlfwine de Landwade ; Ordmer de Berlingeham, et alii sex de meli- 
oribus oomitatus. Quo facto terra in manu regis remansit. Eodem 
vero anno monachus quidam Grim nomine, quasi a Domino missus 
episcopum venit. Qui cum audiret hoc, quod illi juraverunt, nimium 
admirans, et eos detestans, omnes esse perjuros affirmavit. Ipse enim 
monachus diu praepositus de Frachenham extiterat, et ex eadem terra 
servitia et costumas ut de aliis terris de Frachenham susoeperat, et 
nnus ex eisdem qui juraverunt in eodem manerio sub se habuerat. 
Quod postquam episcopus Hrofencis audivit ud episcopum Baiocensem 
venit et monachi verba per ordinem narravit. Quae ut episcopus au- 
divit, monachum ad se venire fecit et ab ipso ilia eadem didicit Post 

commanded that all the men of that county should be assembled, and 
by their judgment it should be decided to whom the land rightfully 
belonged. When they were met, they affirmed, through fear of the 
sheriff, that the land belonged rather to the king than to St. Andrew. 
But, because the Bishop of Bayeux, who presided over that county- 
court, did not altogether believe them, he commanded that, if they 
knew that which they affirmed to be true, they should elect twelve 
from their own number, who should confirm by an oath what all had 
said. But these, when they had gone out to consult, and had been 
there intimidated by the sheriff, on returning swore that what they 
had said was true. These men were Edward of Chippenham, Harold 
and Leofwine of Exning, Eadric of Giselham, Wulfwine of Land- 
wade, Ordmer of Berlingham, and six others of the best of the 
county. Thereupon the land remained in the king's hand. But, in 
the same year, a certain monk. Grim by name, as though sent by God, 
came to the bishop. When he heard this which these men liad sworn, 
filled with wonder and hatred for them, he affirmed that they were all 
perjured ; for the monk himself had, for a long time, been Steward 
of Frachenham, and had received services and customs from that 
land, as from the other lands belonging to Frachenham, and had had 
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haec vera unum ex iUU qui juraverant ad se fedt venire, qui sC&tim 
ad ejus pedes prooidena, confessus est se perjurum esse. Hinc ant«m 
cum iUum qui prius juraverat ad Be venire fecisset, requisitas se per- 
jurum esse BimUiter confessuB est. Deniqne mandavit vicecomiti Dt 
reliquoa obviam Bihi LaudoDiam mitteret, et alios duodecim de melio- 
ribus ejuadem comitatus, qui quod illl juntvenmt, verum esae confir' 
maverant. lUuc quoque fecit veaire muitos ex melioribus totina 
Augliae baronibua quibus omnibus Londonlae congregaliB judicatum 
est, tam a Francis quam ab Anglis, illos omues perjuroa esae, quando- 
quidem il!e, postquam atii juraverant. ae perjuram esse fatebatur. 
Quibus tali judicio condemnatis, epiacopus Hrofenais terrain auam, nt 
juatum erat, babuit. AJii autem duodecim cum vellent affirmare tia 
qui juraverant se non conseDsisse, Baiocenais episcopus dixit ut hoc 
ipBum judicio ferii probarent. Quod quia se facturos promisertmt et 
facere non potuenint, cum alii aui comitatus bomiuibua trecentas libraa 
reg^ dedenint. 



I 



under himself one of tbose same men who had taken the oath. After 
the Bishop of Rochester heard itiia, he went to the Bishop of Bayeux, 
and narrated the monk's tale as he told it. Wlien the bishop heard 
this, he caused the monk to come to him, and learned these same facts 
from himself. Thereupon he caused one of those who had taken the 
oath to come to him, who at once threw himself at the bishop's feet, 
and confessed that he had perjured himself. Then, when he had 
caused the one who led the oath to come to him, he too, on inquiry, 
confessed that he bad perjured himself. And finally the bishop or- 
dered the sheriff to send the others to him at London, and twelve 
more of the best men of the county, who had confirmed the truth of 
that which the others had sworn. He caused also many of the best 
barons of all England to come thither. And, when all these had aa- 
sembled at London, it was adjudged, as well by French as by English, 
that these men were all perjured, inasmuch as he whom tliey had 
sworn after confessed that he had perjured himself. These men hav- 
ing been thus condemned by such judgment, the Bishop of Rochester 
had his land, as was just. But, since the other twelve wished to affirm 
that they had not been party in the fraud practised by those who had 
taken the oath, the Bishop of Bayeux said that they should prove this 
by the ordeal of hot iron ; and because they promised to do this, and 
were unable to do it, they, with the other men of their county, ptui 
three hundred pounds to the king. 
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No. 88. Bishop Wulsta^t agadtst Abbot Walter ov 

Etxshajc, about 1077. 

HendDg Chart., torn. 1, p, 80. Vngd- MooMt, I. 002. 



Ths pUdnliff m thk suit dahned •erridet fixr eerUin Undi hftld Vj de» 
Imdaiiti. The cms wm loit hj the kxDg't writ before the county eouri 
St Wofccflter. Defeiuiaat was osable to produce witneneeii. The court, 
therefore, allowed die baliop to offer proof bj oath, and the abbot to 
bring hk refiea. On die appointed daj, the partiea appeared ; and tha 
delcDdanir having only hoa nlaen to «w«ar on, hastened to abandon hia 



Hacc commemoratio Pladti quod fait inter W* Epiikwpiiin et 
Wahemm abbatem de Eoreaham, hioc ent, f{nffii ipee Epi«ir/>pnii dfsdt^ 
mabat •iq)er ipflom abbatem «i«am et nocam et ftepnltnram, et drie^ 
•eeat* et reqTuauioiiea et omnea «9>niii)etadiAea fadendae endeeuM 
Wigomensi in htmdredo de Osiwaldea lawe, et geldim regie, et ierri- 
tDBm, et expeificioaea in terra et in man de z r hidia in f fantooa, et 
de im^ hidia de BenningRwrde, <pia<i dehef^at alr^baa tenere de epiACOpo, 
meat aiii fendati eedeeiae ad omn^ debitam ^erritlnm regie et (^ptaeopi 
fibere tenenc IM hae re fmt magna cr#nfAnr>> inter epuir9>pam et 
qm abbaa din reeiatene mjnete h/yt defendef-rfu:. Ad altunnm. 
haec canaa 7enri]a£a et dif«#*3VMa fait per jnetiiuam et hrev^ <s 
p n if jtr.pcri m regie WHlelmi %enu>rifiy qiu'/l mieit de yprmannia, bi 
Eia OonfHdi Ovnetantietuiia epie^Xipi, <ni rex aianda7enc. at inf- 



Tkis it th« rep^A^, <,{ jJ\e ^oit he«w*>«i ftiMbr.p ^iwcin md Ahbuc 
Walter of £.7^eh:un. — :haf, m, fJvat fiie owhop ^iaimed --^ver 'Jm aboac 
aad W!, find 'virlal. and '^Knr^^h'-cax. and r^nniiiLcnnjL ind iH tna* 
owed w *Ju% dvnr/th of W^f^eerer, :r* the hundred if Oflrriuf » 
• and king") mr>ne7. and «trr>e, and e7{>^Idr.afi '^a lamt imt fusu 
for dfseen h;dee ar. Hainpf/>n. and fr^r fhnr hidex ic B*uiainirvnriL. 
which che aivwr vighr, v> hr>id <»f *he r^nhr.^, m irher i*!iiia&ir:e» if 
chft chnr/'ii hr,id f.^^Avj V»r every «er7>e due "Jih kin« mil liijuin- ^ 
diia allSiir -»« jp'««f. '•Antentir.n rietareen tiie linhjin uiii -iie uin<ir« iitt 
latter reeia^ng and in'iierjy def^^nding a !r,ng :iini*. A: Jisr, 
thelefM. "dw '»n«e -waa rvr vighn f,nT anri iryif^i 17 difr ii-usutst uxii 
and preitepn -vf BC^ng "Wii'.iam -Jie F/uier. Triuiii he iwir imm 5Sir- 
mond^, in *iM preeeiuvt '^f Buihr>p Oend^ej. if Cnxtarnxs* wrumi he 
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teresset praedicto Placito et faceret decemere veritatem inter episco- 
puni et abbat«m et lieri plenam rectitudiiiem. Ventum est in causam. 
Conventaa magnua factus est in Wireceatra vicinorum comitattium 
et baroaum ante Gosfridum episcopum. Discussa eat res. Facta est 
Bupradicta redamatio W. epi^copi super abbatem. Abbas banc de- 
fendit. Episcopiis legitimos testes iode reclamavit, qui tempore regis 
Eduunrdi haec vidi^rant, et praedicta servitia ad opus episcopi susc«pe- 
rant. Tandem ex praecepto justitiae regis et decreto baronum itum 
est ad judicium. Et quia abbas dixit se testes contra episcopum non 
habere, jadicaium eat ah optimatihas, quod epiacopus testes suos no- 
minaret et die constituta addiiceret, et per sacramentum dicta episcopi 
probareut, et abbas qunscumque vellet relliqnias aSerreL Concessum 
est ab utraque parte. Venit dies statuCa. Veuit episcopus W. et 
abluis WalteruB, et ex praecepto Gosfridi episcopi, affuerunt barones, 
qui interfiierant priori Placito et judicio. Attulit abbaa relliquias, 
scilicet corpus saocti Ecguulni. Ibi affuerunt ex parte episcopi pro- 
babiles peraonae, paratae facere praedictum aacramentum : quarum 
nnus fuit Edricus qui fuit tempore regis Eduuardi stermannus navis 
episcopi, et ductor exercitus ejusdem episcopi ad servitium regis ; et 
hie erat homo Rodberti Herefordensis episcopi. ea die, qua aacramen- 

commanded to be present at tbe aforesaid suit, and cause the truth to 
he adjudged between bishop and abbot, and full rtglit to be done. 
Then the suit came on. A great council was held at Worcester of 
the neighboring counties and barons, before Bishop Geoffrey. The 
case was argued. The aforesaid claim of Bishop Wulstan was made 
against the abbot. Tlie abbot made defence. The bishop then 
claimed legal witnesses who, in the time of King Edward, had seen 
these things, and had performed the aforesaid services for the biahop. 
At length, by the precept of the king's justice and by the decree of 
the barons, they came to judgment. And, since the abbot said be bad 
not witnesses against the bishop, it was dedded by the chief men that 
the bishop name his witnesses, aud produce them on an appointed day ; 
and that they should prove by oath the allegations of the bishop ; and 
that the abbot might bring what relics he wished. It was agreed to 
by both parties. The appointed day came. Biahop Wulatan came 
and Abbot Walter, and by tbe precept of Biahop Geoffrey, the barons 
were present who had been present at the former suit and judgment. 
The abbot brought his relics, — to wit, the body of St Ecgwin. Thew 
were present, on the part of the biahop, fit persons ready to take the 
aforesaid oath -, one of whom was Edric, steersman of the bishop's 
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turn optulit, et nichil de episoopo W. tenebat. Affuit etuun KiiM> 
wardoB qui fait yiceoomefl Wireoestrescire, qui haeo yidit et boe 
testabator. Affuit etiam Siwardus dives homo, ^bc. • . . Abbas an* 
tern yidens sacramentum et probationem totam paratam esse^ et nnUo 
modo remanere si vellet recipere, aocepto ab amicis oonsilio* efdsct;^ 
demisit sacramentam, et totam querelam reoognovit et omnem rem 
•icut episcopus reclamaverat, et inde, ooucordiam se factumm (um 
episcopo, conventionem fecit Et inde sunt legitimi testes apod not* 
milites homines Sanctae Maiiae et epbcopi qui hoc yiderant et audi- 
erunt, parati hoc probare per sacramentum et bellum, contra Rannul- 
fum fratrem ejusdem Walteri abbatb, quem ibi yiderunt, qui com 
fratre suo tenebat illud Pladtum contra episcopum, si banc coQTeiH 
tionem negare voluerit inter episcopum et abbatem. . . . 

ship in the time of King Edward, and leader likewise of the bishop*a 
army for the king's service ; and, on that day when he took the oath* 
he was man to Robert, Bishop of Hereford, and held nothing of 
Bishop Wulstan. Kineward was present, Sheriff of Worcestershire, 
who saw these things, and witnessed this. There was present also 
Siward, a rich man, &c. . . . But the abbot, seeing the oath and all 
the proof ready, and no resource if he consented to receive it, by the 
advice of his friends gave up the oath to the bishop, and admitted 
the whole complaint and affair as the bishop had claimed ; and there- 
upon he agreed to make a reconciliation with the bishop. And of 
this the legal witnesses for us are soldiers, men of St Mary, and the 
bishops, who saw this and heard it, ready to prove it by oath and 
battle against Ranulf, brother of this same Abbot Walter, whom 
they saw there, who, with his brother, brought that suit against the 
bishop, if he should wish to deny this agreement between the bishop 
and abbot . • • 
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The Sons of Edge against Abbot Rright- 

NOTH.' 



Hiat. EU., 



b. i., xsxv. Gale, xv. Scriptores. 



Bluhtibham appears to have been forfeited to the crown, in conse- 
quence of the treason of Earl Toli. Having come into the hands of 
Wulnoth, it was sold by him to the Abbot of Ely. The sons of one 
Boge then sued to recover poflseaaion as lieirs of their uncle. Tope ; al- 
leging that the grandmother of Tope had taken part with the king at the 
time of Toll's rebelhoni and was therefore entitled to the land. The 
case was tried at a court of six hundreds, and the court decided for the 
defendant, on two grounds, ^ first, that the allegations of the pltuntiffB 
were false in regard to the claim of their uncle and his grandmother; 
second, that the possession of the charter was prima facie proof of own- 

. . . DtCBNTES quod avuncdua eorum, Tope vocabulo dictus, illam 
terrain jure haereditario possidere deberet ; bac ratione videlicet, quod 
avia ejusdem Tope existens in flore virginitatis suae de Bluntiaham 
transierat. et requisierat .£dwardam Regem id territorio, quod dici- 
tur Grantehrucge, tempore quo Toli comes provinciam de Hunteduue 
contra Regem vi obtinaerat, ac ea de causa debuit ilia suam terram 
jure habere. Quod totum sapieiites illios provlnciae et senes qui 
bene recordabantur t«mpeBtatis. qua Toll comes occlsus fuerat apnd 

. . . Sating that their uncle, by name Tope, onght to possess that 
land by hereditary right ; for this reason, namely, that the grandmother 
of the said Tope, while still a maiden, bad gone from Bluntisham, and 
sought King Edward, in the territory of Cambridge, at the time when 
Earl Toli held by force the county of Huntingdon against the king, 
and therefore she ought by right to have that land as her own ; all 
which the wise men and elders of that couuty, who well remembered 
the war in which Earl Toli perished at the river Thames, pronounced 



1 The "HiitoriaRRinesienBls" and the "HisloriaElieneis" coalain a consid- 
ernWe numlier of namilive> which purport lo be true records of luile al law. A 
careful examinatinn of these narratives can leave little doubt that, wliatevcr 
foandation of Inith Ihej may have, tliey are quite Horthlea* bb exBniplea of 
Anglo-Saxon law. All have, therefore, been exijluded from this cnlleetinn, with 
two exceptions. Theae are ineerted rather at the least improbable thiui aa valu- 
able In IhemaelTes. The aupposed dale of both is about the middle of the lentk 
century. Both are probably monkish inventloDi of the twelfth eeatarj. 



ANGLO-SAXON LAW. 881 

Tamensem fluvium, dixere friyolom. Dixenmt etiain, quod Rex 
.^klwardas antea Huntedunensem proyindam adquisierat, suaeque di- 
tioni subjugaverat, quam comitatum Grantebrucge habuisset ; periubo- 
enint quoque quod in toto viceoomitata de Huntedune non erat terra 
tarn libera, quae per forisfacturam non posset iri perditum, praeter 
dnas Hydas juxta Spaldwia Statuerint itaque at Wlnothus .£del- 
woldo Episoopo terram quietam de Bluntisham faceret, aut pecaniam 
aoceptam sibi redderet ; post haec conyocatus totus comitatus Hunteda* 
niae a Beorhtnotho Alderman, et ab Alfwoldo, et ab .£drioo. Nee 
mora, fit maxima ooncio, smnmonetur Wlnothus, adduxit secum iliac 
perplures yiros fideles, scilicet, omnes meliores de vi Hundretis, et 
Lefsius modo de Ely detulit illuc cyrographmn de Bluntesham. Qoi- 
bos ooDgregatis calumniam explicuerunt et causam yentilayenmt ao 
discosserunt, cognitaque rei yeritate, per judicimn abstolenmt Blunte- 
sham a filiis Bogan pro duabos causis, quarum prima haec est, quia 
mentiti fuerant quicquid dixerant de Topa et de ayia sua ; altera yero 
haec est, quia proprior erat ille ut terram haberet qui cyrographum 
habebat quam qui non habebat. Tunc Wlnothus adduxit fideles yiros 
plus quam mille, ut per juramentum illorum sibi yendicaret eandem 
terram, sed filii Bogan noluerunt suscipere jusjurandum, statueront 

friyolous. They also declared that King Edward acquired Hunting- 
donshire, and had subjugated it to his sway before he had Cambridge. 
They also asserted that, in all the county of Huntingdon, there was 
no land so free as not to be lost by forfeiture, except two hides at 
Spaldwia They also determined that Wulnoth should make oyer 
peaceably the land of Bluntisham to Bishop ^thelwold, or should 
return the money receiyed therefor. Afterwards, the whole county of 
Huntingdon was conyoked by Beorhtnoth, ealdoiman, and by Alfwold, 
and by JEdric Without delay, was held a great council ; Wulnoth 
was summoned, and brought with him there many faithful men, 
— all the best, indeed, of six Hundreds ; and Leofsius, too, brought 
then from Ely the charter of Bluntisham. When they were met, they 
explained the claim, declared the cause, and argued it ; and, the truth 
being known, they took Bluntisham by judgment from the sons of 
Boga, for two reasons, — the first being that they had lied as to what- 
eyer they had alleged of Topa and his ancestress ; the second, that it 
was more fitting that he who held the charter, than he who did not, 
should haye the land. Then Wulnoth brought up faithful men, more 
than a thousand in number, to yindicate the said land to himself by 
their oath ; but the sons of Boga refused the oath. So all decreed 
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ilaque oumes ut Wlnothus BIuiil«sham haberet, et in fide promuerimt 
ee ei super hoc re auxilinturos et testificaturos idem, quod iiii fecenuit, 
si unquam alio tempore ille vel aliquia haeredum suorum opua h^ 
beret. 

Ihftt Wnlnoth should have BluntiBham, and liey pledged thenuelvea 
(hut they would aid him in tbia matter, and would tesllf; to what 
they had done there, if ever, at another time, he or any of tm heire 
should have need. 



No. 35. Wensids against Bishop ^thelwold and Abbot 
Beightnoth. 

ffist. Eli., hb. i., xlT. 

SciT to recover lands of which pl^ntifi alleged that he had been 
uujuBtly diaseixed. It appeared in evidence that the plaintiff had sold 
the landi, and received the purchase-muney. in witness of the Han> 
dred-court. The court held that no action would lie against the defend- 
ants, the land being already in the fourth hand ; that the same rule would 
hold even if the land were in the third ur second band ; and that the 
action must be brought against the heirs of the original purchaser. 



. . . CowTiQiT igitur quodam tempore, quod magna concio erat 
etatnta apud Witlesford & oonvenerunt illuc jEgelwinUB alderman & 
fratres aui Alfwoldus & Aegelsius & Episcopus Eswi in WlUaed relicta 
Wlatuni & omnes mi^iorea concionatarea de comitatu Grantebrycge. 
Assidenlibua itaque cunctis aurrezit Wenaius Wlfrici cognaius & 
fecit calumniam super terrain de Suafham dixitque ae & cognatos 
suos iujuste carere ilia terra quando quidem pro ea nil habuissent vi- 
delicet uec terram uec terroe pretium. Audita igitur bac calumuia, 

... It happened, therefore, at a certain time, that a great council was 
appointed at Wittlcaford; and Ealdorman JEgelwin and his brothers 
Alfwold and jEgelsi, and Bishop Eswi, and Wulfla'd, the widow of 
Wulfstan, and all the beist counsellors of the county of Cambridge 
met there. When all were seated, Weusiua, a kinsman of Wulfric, 
arose and made claim to the land at Suafham, and suid tliat he and 
his kin were unjustly deprived of that land, since they had nothing 
for it, neither land nor the price of land. Wbeu this claim had been 
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interrogavit ^gelwinus Alderman si aliquis esset ibi in populo qui 8ci« 
ret quomodo Wlstanus illam terram adeptos esset ? Bespondens ad 
haec Allricus de Wickam dixit quod Wlstanus emerat eandem terram 
scilicet duas Hydas in Suafham a praedicto Wensio pro yiii libris. 
Et ut credibile quod dixerat haberetur, viii hundreta quae sunt in 
australi parte Grantebrycge traxit in testimonium. Dixit etiam quod 
Wlstanus dederat Wensio illas vni libras per duas vices, extremam 
tamen partem pecuniae & extremum deuarium misit ei per Leofwinum 
.^klulfi filium qui dedit illi pecuniam in una cyrotheca involutam coram 
YIII Hundretis in quibus praedicta terra forte jacuerat. His ergo 
auditis statuerunt ut episcopus & abbas duas Hydas in Suafham sine 
omni calunmia haberent & pro libitu potirentur. Si autem Wensius 
aut cognati sui pecuniam aut aliud pretium pro ilia terra amplius ex- 
igere voluissent, ab haeredibus Wlstani & non ab alio illud exigissent. 
Terra enim ilia fuit modo in quarta manu & quamvb esset in tertia vel 
in secunda manu, similiter facere debuissent. ... 

heard, Flaldorman ^gelwin demanded if any one in the people knew 
how Wulf Stan had acquired that land. Alfric of Wickham, in answer, 
said that Wulf stan had bought the said land — to wit, two hides at 
Suafham — of the aforesaid Wensius, for eight pounds; and, that 
what he said might be held credible, he called, in witness, eight hun« 
dreds of the southern portion of Cambridge. He further said that 
Wulfstan had given the said eight pounds in two payments to Wen- 
sius, and had sent the last part of the price and the last denarius to 
him by Leofwin, the son of ^dulf, who gave him the money wrapped 
up in a glove, before eight hundreds, in which the aforesaid land hap- 
pened to lie. This, therefore, being heard, they decreed that the 
bishop and the abbot should have the two hides at Suafham free of 
claim, and possess them at pleasure. But, if Wensius or hb relations 
wished further to demand money or another price for the land, they 
should demand it from the heirs of Wulfstan, and not from the others, 
for it was then in the fourth hand ; and, even had it been in the third 
or second hand, yet ought they to do likewise. • • • 
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AotionA. No distinction between Roman real and personal, 184. For 
Debt, 189. For Loan, 199. For stolen Movables, 202. For Land, 
227. In Criminal Law, 262. 

Adoption, 126, 155. 

2Bthelred. First general tax levied by Witan under him, 68. His reign, 
38. Increase of wills daring his reign, 107. 

Alfred the Great. His laws, 10. His reforms in the Anglo-Saxon con- 
stitution, 20, 22. His judicial powers, 25. His revival of archaic 
principles, 72. His will as to boc-land, 80, 81. His fleet, 119, note. 

Anefang. An argument for real action, 197. Begins action for mova- 
bles, 199, 203, 206. Not in criminal procedure, 283. 

Arbitration. The habitual mode of settling disputes, 26, 53. 

Army constitution. Condition of, at Norman Conquest, 118. 

Arrha. Concluded the contract, 170, 189, 190. 

Assize. Of proof separate from that of judgment, 188, 286. 

Bail, or fidejussor, 190, 191, 291. See Contract. 

Betrothal. Contract of, included warranty, 164, note 2, 196. As a real 
contract of sale, 168. As a fictitious contract of sale, 170. As a 
formal contract, 170-172. Kentish, 171. 

Boc-land. How created, 100. Church influence, 101. A mode of trans- 
fer, 101. Characteristics of, 109. Reversion of. 111. History of, 
112, 113. 

Books. Division of, 102. Construction of, 102, 103. How declared and 
recorded, 110. As evidence. 111, 112. As contract, 236. See Docu- 
ments. 

Borh-bryce. Disobedience to testare, 192. Amount of, 279. 

Bot. Nature of, 278, 278, 279. 

Burg-gemot, 22. 

Casus and culpa. Existed in German law, 296. 

Causae cognitio. Not in earliest procedure, 184. 

Chattels. Tripartite division of, 134, 136. 

Clergy. Secular, belonged to the maegth, 140. 

Cnut. His tendencies as a law-giver, 39, 44, 45. Grants by writ under, 
44, 99, 100. 

Common land. Why so called, 81. Division of, 82. Distinguished from 
folkland, 82, 83. Village communities in England, 83. Destruc- 
tion of communal system, 83, 84. Development of large estates, 84, 
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85. Adecripli glebae, when first mentioned, 87, 89. Substitution 
of the lord for the commauity, 89. Description of the cominunat 
estate, 89, 90. Title to land shifts from cotnmauitj' to lord, 90, 91. 
Tnlatid and utland, 81, ftud note. 

CotnpurgatorB. See Oath iciik nalh-helpert. 

Contract. Early German law of, 187, 170, 171. German, not hinding by 
agreement of wills, but by arrha, ISd. Only real and formal, 189. 
In genere gave no real right, in ipecie did, 184, 191. Formal, bow 
concluded, three uses of. 171, l&O, 29ft. As a. judicial pledge, 206, 290. 

Conveyuuce. Anglo-Saxon metliod of, 110. See Inveiiiiure. 

Court of law. Primitive German, 2, 5, 8. Identity of Anglo-Saion with 
primitive German court of law, 7, 8, 11. No private court of law 
reoognized in the Anglo-Saxon constitution, 28, 35. 39. 44. 
riminal action, 262. PriTat« nature of, coutraated with I^nglish law, 
2S2. Origin and nature of vengeance, 283-&S6. Distinction between, 
vengeanoe and feud. 286, 267. Limitation of feud by compositions, 
207-209. By relaxation of family ties, 269, 270. I}y diurcb, 270. 
Extinction, 270. Outlawry in connection with vengeance, 270. Old- 
est classification of crimes, 272. Development into a syRtem of pun- 
ishments, 272-275. Position of Anglo-Saxon law in this development, 
275-278. Treatment of Uiief caught in the act, 275, 276. Self- 
defence, doctrine of, 276, 277. Classification of fines, 278-281. 
Summary of offences, 282. Criminal procedure in, 283-308. Smn- 
mons in, 283. Term, 284. Force residing in use of prticedure, 2S4> 
Peculiar case of thief caught in act, 285, 288. Lllit eonte^lalio in, 
286. Judgment in, 286-288. Given by indices, 289, 290. Giving 
of pledge in, 290. Contumacy in, procedure of, 202-294. Theory 
of proof in, 294-297. German conceptions of eaitu and eulpa, 295- 
297. Means of proof, 297-303. Consisted in oath, S97-300. And 
ordeal, 300-303. Summary, 305-306. 

Cynegeld. Paid to the people, 280. 

L Daughter. See Palemal aulhorili/. 
Debt. Action for, 189. Influenced by eiecntive period, 189. Pounded 
on contracts in gentre, 191. Aim«d at indemnification, 191. Bnrden 
of proof on defendant, 191. Summons and term, 192, 193. Privata 
execution in, 193, 194. Oath, 195, 196. Seller held for unsound- 
ness, 195, 196. Contumacy in, 196. Summary, 106. 
Distress. Originally outside of court, 183. Of Irish law, 193, note S. 
Dii 
Do. 
Do' 
Eal 



Equivalent to witnessea, 
development, 231, 282. 



Documentfi. Introduced by church. 188, 231 

188, 231. How drawn, 188, Effect 

See Booti. 
Dower, 136. Of English common law, origin of, 174, 

Ealdonnan. His power and dignity, 21. 

Eogbeiht. His reign marks the beginning of centralization, 19, f 
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Edgar. Fleet of, 119, note. 

Edmund, King. His attempt to suppress the feud, 139, 270. 
'^^dward the Confessor. His Norman education, 46. And constitutional 
practice, 46. His charters, 46-49. His assumption of property in 
the public jurisdiction, 50. His sweeping grants of jurisdiction to 
the church, 50-52. Constitutional revolution effected by him, 52. 
Increase of services under him, 64. Grant by writ under him, 48, 
50, 100. Norman influence of, 100, 103. Wills under him, 107. 

Emancipation, 155, 156. 

Equity. Absence of, as a part of the Anglo-Saxon legal system, 24. 

Essoins. Excused neglect of sunmions, 196, 284. 

Estates. Four kinds, 57. Distribution of, 57-60. Of folkland, 93, 94. 
How obtained, 97. How sub-let, 97. Fee-simple, 104. Entail, 104. 
For life, 104, 105. 

Executive procedure. One of coercion, 183.^ Limited character of, 184. 
Gave way to contradictory procedure, 232. 

Faderfio, 176. 

FaeSbot. The equivalent of wergeld, 280. 

Family. Importance of, in early society, 122. Comparison of German with 
Roman, 148-152. 

Family land. Why so called, 68, 69. Private property in land, 69. Home- 
stead, 70. Four characteristics of family land, 70. Conversion of 
boc-land into family land, 70-72. Family land the creation of cus- 
tomary law, 73. Its identity with heritable estates, 73. As an 
estate of inheritance, 73. Its origin, 74. Rights of the family over, 
74, 75. Consent of the family necessary to alienation, 76. Devices 
to exclude the family, 77. Family land an untaxed estate, 77, 78. 
History of family land, 80, 81. Triumph of individualism, 81. 

Family law. Lack of material relating to, 121. Division of, 125. 

Father. See Paternal avthorily. 

Feud, 143-146. Origin, history, and distinction of, 266-270. 
„^Feudal system, 54. Relation of Anglo-Saxon land law to, 116. How far 
^^ developed at time of Norman Conquest, 119. 

Fides facta, 171, 190, 290, 293, note. 

Folkland. Why so called, 91. A national fund, 92. Rights of the king 
and people, 98. History of, 99, 100. 

Foris familiatio, 160. 

Foster-lean, 171, note 6. 

Franks. Their policy of centralization, 4. Their immonitiee, 84. 

Fredus. Origin of, 273. 

Fyhtwite. Went to the king, 281. 

Gavelkind, 134. 

Gemot. Anglo-Saxon synonym for hundred-court, 6. Used as title of 
state assembly, 9. 



G«r[ule, 186. 

Genere. See Seifin. 

Godwine, Earl. His influence on the conHtitutioD, 40. 

Grantor and grantae. WJiO could be, 103. 

Guardianship, 170-182. 



Not true of land, 2ZQ. 

See Arrha. 



Hand wahre baud. Discussion of, 188, 19 

Handheld, 148, note I, 170, 189, and note 

Handhabbonde. See Tht/i, 

Healafang, 128, 138, 144. 280. 

Heira. Stood in penona of devisor, 199, 231-223,257, 265, note 2. 

Hergenate, 136. 

Heriot, 136. 

Homicide, 144-14Q. See Criminal Action. 

Household. Distinct from the maegth, 123. Law of the, 14a-179. 

Hundred. The sabdivision of the state for judicial purposes, 5. Syn< 
onyma for, 5. First appearance of tbe word among the Anglo-Saxons, 
12, 18, 20. Proof of its eiiatence from the seventh century, 16-18. 
The early judicial district not knowii as buudreds, but probably as 
shires, 18, 19. Permanence and uaefulnesB of the huudred-diatrict, 
20. The name " hundred " probably introduced by Alfred, SO. 

Hundred-court. The district-court of the Germana, 5. Synonyms for, 8. 
Proof of its existence in Kent in the seventh century, 8, 9. In We»- 
aex, 10, 11. The manor a private hundred, 54. JuTisdictlon of, 283. 

Husband, See Marrioye. 

Hastings, 32. 

Immunity. Natnre of FranlciHh, 34. 

Indians, American. Family Byatem of the, 151, note 1, 152, note 2. 

Infang-thief. Origin of jarisdiction, 32, 33. 

Inheritance. Order of, 129, 137. Action for, 257. Same in movables as 

in immovables, 258. See Action for loan, 301- 
Inquisitio per testes. Arose from community witnesses, 187, 232, note 4, 

248. Unknown to Anglo-Saxon law, 188. 
Investiture. Relation of, to traditio, 235, 236. In form of Anflassnng, 



Judgment. Declaratory, 185. Assigned the proof, 186. Made before, not 
after, proof, 189-188, 285, In procedure of Debt, 193. Of Mov*. 
bles, 205. Of Land, 249. In Criminal Actiona, 286, 288. 

Kentieh ouatnmal, 133, 134, 161, Dot« 2, 175, note 4. 

Kin. Obligations of, idea of protection at basis of all, 142. Obligatjons 
of, arising from blood-fend, 143-116. To defend a kinsman before 
the conrt, 148. To become responsible lo state for their kinsman, 
148. To exercise guardianship, 147. 



isman, J 
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-Kin^- His want of judicial powers, 24, 26; and of equitable powen, 25, 
SS. His functions as arbitrator and quasi jad^, 25, 2Q. His assump- 
tion of property ill the public justice, 50. Had right of pardon, 281. 

Kinship- Method of reckoning degrees of, 127-129. Not limited to the 
male stem, 137. Tie of, how ended, 139-111. 



Laeng, Unbooked, 8«. Why so caUed, 88, 67. Of folkUnd, 04. Not a 
leasehold estate, 95. 

Land. Family Land, 08-81. Common Land, 81-91. Folklnnd, 91-100. 
Boc-bind, 100-113. Conditiooa of holding, 105. Cooflscationa of, 
64-66. Consideration for, 104. Confirmation of eetates, 105, 106. 
No private property in, in executive period, 184. Procedure of, 
227. Similarities of, with movables, 227, 228. Kfiereuoea, 228, 
229, 260. Oripn of these difterences, 229. Origin of land procedure, 
220, 230. EfFect of documents, 230-232. Assertion of property, 233. 
Proper conceptions of seisin, 233-235. Effect and nature of tradido 
and investiture, 235, 238. Claim of plaintiff, 336, 237, 253. Dis- 
tribution of proof, 237-240. Division of suite, 240-242. Action 
brought when one party in actual possession, 242-245. When poa- 
session was disputed, 245^348. When plaintiff hod right which 
forced surrender, as by contract, 248-252. When auctor of defend- 
ant had no right to alienate, 353-256. When inheritance formed 
base of suit, 257-260. Summary of procedure in land, 280-262. 
T'Legitimation, 128. 

Ligare. Means of introducing procedwe, 285. 

Litis contestetio. In Debt, 193. In Movables, 305. In Land, 340. Ib 
Criminal Actions, 3S6. 

Loan, 199-202. See Muvabla. 

Maegbot. Same as Wergeld, 280. 

Maeg-lagu, 142, 148. 

Maegth. Distinct from the household, 123. Law of the, 135-147. fc- 
eluded all of common blood through lawful marriage, 136. Subdi- 
vided into faedren m. and midren m., 125. Orders of succession in 
the, 129-137. Not limited to a fixed number of degrees, 138. Sep- 
aration from the, 130. Constitution of the, 141. As an organiKation 
for mutual protection, 142. As a police organization, 146. 

Majority. Age of, 160, 163. Effect of, for boys, 181. Effect of, for 
^rls, 182. 

Mallum. Latin form of Prankish mahal, 6. 

Manbot. Went to lord. 381. 

Mannitio. Of Lex Salica, 192, 283. 

Manor. Origin of the, 80, 00. 
/ Manor-court. Origin of Anglo-Saxon manorial Jurisdiction, 27-29. No 
V manorinl jurisdiction recognized in the charters, 35; nor in Qm 

laws, 30, 40. First recognition of private jurisdictions in Prankish 



law, 38. Their origin in England, 37-39, 45, 60. Had flie Jorisdlo- 
tion of a linndred-court, 64. 

Maritagiuin, 176. 

Mark. Mr. Fryman's view of, 11, 13. 

Mark-gcmot, 22. 

Marriage. Aa a form of saJe, 163-165. Two acta necessaty for, 167. 
Relations of husband and wife during, 176-178. Dissolution of, by 
death of the huaband, 17S. Dissolution of, by death of the wife, 17S. 

Maternal kin, 125. Rights of, leas exteosire than those of paternal kin, 138 

Methel. Synonym for mahal and thing, 0. 

Military tenures, 116-118. 

Monks. Did not belong to tlie moegth, 140. 

Moming-gift. Sometimes spoken of as part of the inheritance, 124, note 2. 
Genera] history of, in German law, 174. General history of, in 
Anglo-Saxon law, 175, 178, 256, 260. 

Mortgages, 108, 107. 

Movables. Action for, 107. But partiallj executive in nature, 302. No 
distinction between in rem and tn pemoaam, 197. 108. Who ooold 
bring the action. 198, 199. 303. 204. Divisions of. 199. Action for 
return of loan based on contract iit upeeit, 201. Proof in this action, 
200, 201. Summary of procednre of loan, 202. Action for movBr 
bles lost agunst the wiU, 202. Began by Anefang, 209, 306, 207. 
No material right shown by plaintiff. 203. No title in stolen prop- 
erty, 204, 219. Foundation of suit, 204-212. LitU conlestatio, 304. 
Fore-oath, 207, 208. Judgment, 206. Theory of proof, 205. Show- 
ing of frand stopped the procedure, 209. As to whether goods found 
within three daj^, or not, 309-212. Real basis of suit, 212. Allow- 
able defences, 213. Defendant claimed original ownership, 213-^lS. 
Defendant cleared from theft only, 215-218. Defendant vouched to 
warranty, 218-225. Summary, 220. 227. 

Mund-bryce, 166. 193, 279. 

Natural children. Did not belong to the maegth, 126. 1 

parental authority, 152. In the guardianship of the king, 126, 182. 
Nuptials. ESectof,I68. Unimportanoeof, as compared with betrotha],]73. I 

Oath. As fore-oath was not proof, 287. Fore-oath in Debt, 198. In 
Movables, 207, 208. In Criminal Actions, 287. As proof, ^ven 
by (1) witnesses, was assertatory, 186. Witnesses awore to tmth ot 
chieFs assertion, 187, 297. Were produced only by party for whom 
they swore, 186. Contents of witness-oath. 188, 195. Sworn dtbeV 
by Transaction or Community witnesses, 187. As given by (tf I 
compurgators, was promissory, and they swore to chief's credibilitjF^J 
IBe, 297. Number of, 166, 298. Taken from chief's kinsmen, peart^fl 
and neighbors, 188, 298. Ungecoren, and cyre-ftU, 299. Theoriw oT 
Bogge, Gemeiner, and Waitz, 299, not« 4. Lat«r designationa for, ] 
217, note 2. 



Oferiiyrnes. Nature of, 281. Vee of, 284. Of coU water, 801. 
Ordeai. Proof of loat resort, 188, 300. Simiiar to oracle, 188, 800. 01 

cold water, 301. Of fire and bot water, 301. Of morsel, 802. OfBoe 

of, 802-303. 

Parentelen-ordnung, 129-132. 

Paternal authority. Estent of, 153. Over boys, how ended, 164-162. 

Over girls, how ended, 163. Comparison of views of Erant and of 

Stobbe in regard to, 157-160. 
Paternal kin, 125. Rights of, 13S. Eight of guardianBhip belonged to 

the, 180. 
Personalty. No difference in the rulea of auocession to, and realty, 138. 
PigDorU Capio. Originally extrajudicial, 183, note. 
Pledge. See Contract. 

Pneacriptio. Not in movables, IBB, 225, 228. Nor land, 253. 
Procedure, Anglo-Saxon Legal, 183. Divisiona of, 180. In actions tor 

Debt, 189-202. In actions for Movables, 202-227. In Real Actions, 

227-262. Criminal Procedure, 262-305. 
Proof. Strictly formal, 186. Of three khida, 186. Extended into do 

main of judgment, 188. Given in second assize, 288. To whom 

awarded in action of Debt, 194. Loan, 200. Stolen Movablea, 211, 

213. Land. 240. In Criminal Actions, 294-2B7. 

Real action. Definition of, according to Roman law, 197. In English 

law, 197, note 3, 241, not« 1. 
Eegio. Synonym of pagus, 15, 16. Used as eqnivftlent for provincia, 

pagoa, and ahire, 16. The hundred of the seventh and eight cen> 

tories, 18. 
Remainders, 105. 
Representation. Right of, 132. 

Saoa and socn. Origin and meaning of the torms, 40-42. No jurisdiction 

implied in the word " socn," 43, 44, 
Seisin. Of movables, 204. Connected with the right to the movable, 184. 

Of immovables, as differing from that of movables, 233. Compttriaon 

between posseino and seisin, 233, 234. Of land, defined, 235. E9e«t 

on the assignment of proof, 288-240, 247. 
Salf-help. Judicial, in comparison wiUi political institutions, 183. Hiuii* 

fest in private execution, 193. And vengeance, 266. 
Sessio Triduana, 169, noto 2, 210, note 1. 
Ship-money, 119, note. 
Shire. Origin of thn modem shire in the primitive state, 16, 20. The 

primitive shire becnme the modem hundred, 18. This chango took 

place in the ninth century, 18, 19. 
L Shire-court, Its origin in the primitive assembly of the state, 21. Its 

dignity, 31. Its surviTal in England contrasted with its sopprmsion 

by the Franks, 21. 



Socn. Always rendered as Jnrisdiction, 40. Histoij of Qie v 
Its true meaning, 43. 

Son. See Paternal aathority. 

State. The political and territorial unit of primitive G«rmany, 3. Its 
snbdifiBion into judicial districte, 4, G. The state also the political 
and territorial unit of the primitive AnglO'Saxons, 13. The state 
of the seventh century became the shire of the tenth, IB, 20. 

Suit. Distinction between primitive and modem, 183. Outline of Ger- 
man, 185-188. Rigorism of form in, 185. 

SmnmonB. In action of Debt, 102. In Criminal Action, 283. 



Taxation. For defence, 50. Justice, 61. Public works, 61. Dignity 
of the sovereign, 81. Cyninges gafol, 62, 63. Serrices from the 
folkland, 83, 64. Danegeld, 87. Powers of the Witan over, 68. 

Testamentary devise. Right of, 135. 

Theft. Wite in, 216, 280. Action for, connected with that of movables, 
202. Of one caught in the act, 210. Common to the folk-laws, 264. 
Not slain, unless he resiated, 275, 276. Procedure in regard to, 285, 
288. 

Thing. Synonym for hundred-court, 8, 9. 

Townahip-coart. Did not exist in England, 22, 2S. 

Traditio. Force of, 236, 238, 246. 

Vasallns, 88. 
TiUa, 59, note. 

Wadia. See Wed. 

Wager of law. Arose from oath with oath-helpers, 186. 

Warranty, Vouching to. In movables, 218; in irmnovables, S58, 354. 

Wed. Concludes contract, 192. 

Weotuma. As a purchase price, 185. Amoont of, 166. As ft gift to the 

bride, 173. 
Wergeld, 124, 138, 144, 167. 279, 280. 
Wette, 190. See Wed. 
Widow. Position of the, 181. 
Wife. See Maniagt. 
Wills. When and why introduced, 107. Perndssion of king, or lord, first 

appears, 107, 108. Nuncupative wills, 108, 109. 
Witan. The national assembly exercising jndioial powers, 22. An 

adaptation of the primitive organic type of popular assembly, 22. 

Not a court of appeal, 24. 
Wite. Nature of, 273, 278, 280. 
Witness. Community and transaction, 187, 218. Court witnesses did 

not exist in Anglo-Saxon law, 187. Oath of, see 0<uX. 
Women. Legal position of, is regard to land, 118. 
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